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To the State Agricultural Society of South Carolina : 

The undersigned, charged with the preparation of a digest of 
Law in relation to Negroes, (slave or free,) and directed to r 
such suggestions of amendment as to him may seem expedient, 
leave to submit the following as the result of an examination of 
subject committed to him, so far as his time and opportunity alio' 

JOHN BELTON O'NEAL 
Springfield^ August 14, 1848. 
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NEGRO LAW OF SOUTH CAROLINA, 



CHAPTER I. 

The Status of the Negro, his Rights and Disabilities. 

Section 1. The Act of 1740, sec. I, declares all negroes and 
Indians, (free Indians in amity with this Government, negroes, mu- p. ^ 
lattoes and mestizoes, who now are free, excepted) to be slaves: — "^^^^ 
the offspring to follow the condition of the mother: and that such 
slaves are chattels personal. 

Sec. 2. Under this provision it has been uniformly held, that color 
is prima facie evidence, that the party bearing the color of a negro. Hard 
mulatto or mestizo, is a slave : but the same prima facie result does ^^^ 
not follow from the Indian color. ^J^^ 

Sec. 3. Indians, and descendants of Indians are regarded as free 
Indians, in amity with this government, until the contrary be shown. ^ .. 
In the second proviso of sec. 1, of the Act of 1740, it is declared son 
that " every negro, Indian, mulatto and mestizo is a slave unless 174. 
the contrary can be made to appear" — yet, in the same it is immedi- mon* 
ately thereafter provided — " the Indians in amity with this govern- Jg^l' 
ment, excepted, in which case the burden of proof shall lie on the ^u^ 
defendant," that is, on the person claiming the Indian plaintiff to be 
a slave. This latter clause of the proviso is now regarded as furnish- 
ing the ruie< The race of slave Indians, or of Indians not in amity 
to this government, (the State,) is extinct, and hence the previous 
part of the proviso has no application. 

Sec. 4. The term negro is confined to slave Africans, (the ancient ^J^'p, 
Berbers) and their descendants. It does not embrace the free in- J?£ 
habitants of Africa, such as the Egyptians, Moors, or the negro MUi. 
Asiatics, such as the Lascars. Scot 

Stat« 

Sec 5. Mulatto is the issue of the white and the negro. 1 Ba 

^ The 

Sec. 6. When the mulatto ceases, and a party bearing some Scot 

slight taint of the African blood, ranks as while, is a question for the ^Obm 

solution of a Jury. stat< 

2 Hi 
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The Slate V8. Qec. 7. Whenever the African taint is so far removed, that upon 

C'iMiley, '2 III 11, ' *^ 

613, 616. John- inspection a party may be fairly pronounced to be white, and 

Bon vs. Boon, 1 ,, , i.i . . . .. i- 

sp^'er'B, 270-1. such has been his or her previous reception into society, and enjoy- 
vs. the Tax c?i- i^ent of the privileges usually enjoyed by white people, the Jury may 
ehaw^a'aich^n, ^^*® ^"^ regard the party as white. 

The sSt^' vs Da- Sec. 8. No specific rule, as to the quantity of negro blood which 
ijaii*^56a""rur^ ^^^^^ compel a Jury to find one to be a mulatto, has ever been adopted. 
ijer vs. the Tax Between i and 1 seems fairly to be debateable ground. When the 

Collector of Ma- **• o ^ b 

rion, decided in blood IS reduced to, or below f, the Jury ought always to find the 
im. ' * party white. When the blood is ^ or more African, the Jury must 

find the party a mulatto. 

Sec. 9 The question of color, and of course of caste, arises in vari- 
Sayee,'? BaTf.* o^s ways, and may in some cases be decided without the interven- 
^^'scottfi BaJr^^^" ^^^-^"^y- As when a party is convicted and brought up for 
'^^' c?^t ^^2^ sentence, or a witness on the stand objected to as a free negro, mulat- 
11111,614. to, or mestizo, in these cases, if the color be so obvious that there 

can be no mistake about it, the Judge may refuse to sentence, or may 
2d Sec. 9th Art. ^xclude the witness ; still if the party against whose color the decision 
sv^t 191^' ^' ^ "^^y ^^ made, should claim to have the question tried by a Jury, it 

must, I apprehend, be so tried. 
1 BaV,*i^.^°"' Sec. 10. There are three classes of cases, in which the question 
Boou^rS'^eer's of color, and of course, of caste, most commonly occurs, let. Prohibi- 
270-1. The State ti^^ against inferior Courts, or the Tax Collector. 2d. Objections 

Ts. CaMtey,21Idl rr. 

614. Cromer vs. to witnesses offered to testify in the Superior Courts. 3d. Actions 
cis. Charleston, of slander for words charging the plaintiff with being a mulatto. 

Sec. 11. In the first class, free negroes, mulattoes and mestizoes 
Tjie state V8. are liable to be tried for all offeuces, by a magistrate, and five free 
iii)6. ' holders, (except in Charleston, where two magistrates must sit,) and 

of course, any person claiming to be white, (over whom, if that be 
true, they have no jurisdiction.) charged before them criminally, may 
object to their jurisdiction, and if theyjsersist in trying him or her, 
may apply for, and on making good the allegation, is entitled to 
have the writ of prohibition. It seems if the party submits to have 
the question of jurisdiction tried by the Inferior Court, he will be 
concluded. 

Sec. 12. The writ of prohibition is generally granted, nisi, on 
a suggestion sworn to by the relator, by any Judge at Chambers, 
on notice being given to the Court claiming jurisdiction; but if the 
fact be uncontroverted, or so plain as not to admit of doubt, that the 
relator is white, the Judge may at once grant an absolute prohibi- 
tion. Generally, however, an issue is ordered to be made up on 
granting the prohibition, nisi, in which the relator is plaintiff, and 
on the Jury finding the relator to be a free white person, the prohi- 
bition is made absolute. 
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Negro Law of South Carolina. 7 

Sec. 13. In this class, too, the Tax Collectors frequently issue P"^^?"''';*^^''^- 

' * • ^ J lertor. HI is. (. ar- 

tax executions for capitation taxes, against persons whom they sup- \^r. i mmuii. 
pose to be free negroes, mulattoes, or mestizoes, (•• free pers?ons of Johnson vs. 
color," as they ^re sometimes loosely called.) If the person or per- 270-1! wE^it 
sons against whom they be issued, be not liable to the tax, they may, coUpcfor of Ker^ 
on a suggestion, move for, and have the writ of prohibition. j^w, 3 iiich'n, 

Sec. 14. In such cases, where, from the affidavits accompanying 
he suggeston, it appears that the relator or relators has or have been 
received in society as white, and has or have enjoyed the privileges 
of a white person, or of white people. I have uniformly made the 
order for prohibition to become absolute, if the Tax Collector did 
not within a given time, file his suggestions contesting the status of 
the relator or relators. This course has been adopted, because the 
Tax Collector has no jurisdiction over the person of the relator, and 
has no judicial authority whatever to decide the question of caste. 
His execution is predicated of an assumed fact. He is, therefore, 
bound to make that good, before he can collect the tax. This course 
has been found extremely convenient, as it has cut off an immense 
amount of litigation. For, generally, the Tax Collectors exercise a 
sound and honest discretion, in pursuing only those cases where 
there seems to be no room to doubt the degraded caste of the rela- 
tor or relators. 

Sec. 15. Where, however, there is to be a question as to the . 
color of the relator or relators, the Court may in its discretion cast 
the burden of proof on the Tax Collector, or the relator. Generally, 
I think, it should be cast on the Tax Collector, as his execution is 
the first allegation of the color of the relator. As the issue may re- 
sult, the writ of prohibition is made absolute or dissolved. 

Sec. 16. In all the cases^of the first class, the decision'is conclu- see Reporter's 
sive ; in all subsequent cases, civil or criminal. For the prohibi- \^^ ^Vr ^iStz- 
tion is in the nature of a crj;pinal proceeding, operating in rem, ^°^®'^^**^^*"' 
and binds not only the parties, but also all the people of the Common- p/j^g """ns ^^i 
wealth. So it seems, that any decision made in favor of the caste Ricii'u, 252. 
of the relator, as white, may be given in evidence in his favor. 

Sec. 17. In the 2d class, the objection to the competency of the 
witness, makes the issue collateral, and it is tried instanter, without 
any formal issue being made up, and the finding is upon the record 
on trial. The verdict, in such a case, concludes nothing beyond the 
question of competency in that case. It, however, might be given 
in evidence for or against the witness, not as conclusive, but as a 
circumstance having weight in settling the question of status, in all 
other cases. 

Sec. 18. In the 3d class, where justification is pleaded and found, ler, n. p. Decia 
it would seem to forever conclude the Plaintiff from re-agitating the J^^jy^®^®"'*'*^' 
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8 Negro Law op South Carolina. 

question. But, where the defence is as usual, that the Defendant 
had good reason to suspect and believe that the Plaintiff was, as 
he alleged, a mulatto, in such case, a finding of nominal damages 
sustains the defence, yet it concludes not the Plaintiff from after* 
wards averring and proving that he was white. 
Sec. 19. Free Indians and their descendants, unmixed by African 
The state exre-blood, are entitled to all the privileges of white men, except that of 
MarSf,(the name suffrage and office. The former, and of consequence the latter, has 
Murilf) ^V8.^*the **®®" denied to a pure Indian, living among the whites. The fore- 
t?on*for^York**^ goi^g principle resulting from the case cited in the margin, is, I am 
Diet, ist Bail 215 persuaded, wrong. The terra white, ("free white man,") used in 
our Constitution, is comparative merely: it was intended to be used 
in opposition to the colors resulting from the slave blood. The case 
should be reviewed, and I trust the decision will be^ reversed ; for 
the case in which it was made, will always condemn it. The relator, 
the Rev. John Mush, was an Indian of the Pawmunki tribe of In- 
dians, in Virginia ; he was a soldier of the Revolution, he had as 
such, taken the oath of allegiance. He was sent out as a Mission- 
ary to the Catawbas. He, however, did not reside among them ; 
he lived among the white inhabitants of York District, where he 
had resided for many years. He was a man of unexceptionable 
character. Yet, strange to say, he was held not to be entitled to 
vote. If that decision be right, how long is the objection to prevail 1 
When is the descendant of an Indian to be regarded as white ? Is 
it, that he is not to be so regarded, until a jury shall find him to be 
white, on account of the great preponderance of the white blood 7 
But the Indian blood, like that of the white, is the blood of free- 
dom ; there is nothing degrading in it, and hence, therefore, the 
Indian and his descendants may well claim to be white within the 
legal meaning of our Constitution. 

r..„ ^ Sec. 20. A mestizo is the issue of a negro and an Indian, and is 

Miller vs. Daw- n i ,. , m. • n n , , 

Bon and Brown, subject to all the disabilities of a free negro and mulatto. 

174, i?6. 2dPro- Sec. 21. The burden of proof of freedom rests upon the negro, 

ofThe Aa of ^' mulatto, or mestizo, claiming to be free. 

¥^Jik ^"' ^^^' 22. Under the Act of 1740, 1st sec. 1st proviso, and the Act 
of 1799, it is provided, if any negro, mulatto, or mestizo shall claim 

2d Faust, 324. j^jg ^j. her freedom, he may on application to the Clerk of the Court 
of Common Pleas of the District, have a guardian appointed, who is 
authorized to bring an action of trespass, in the nature of ravishment 
of ward, against any person claiming property in the said negro, mu- 
latto or mestizo, or having possession of the same; in which action, the 

_- d S^^^^^^ issue may be pleaded, and the special circumstances given 

Guardian ofTom in evidence : and upon a general or special verdict found, iudgment 
Brister, ist M'- . ,, , . ,. , ..... ., 

Mull., 135. shall be given according to the very right of th« case, without any 
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regard to defects in the proceeding, in form or suhstance. In such case, 
if the verdict be that the ward of the Plaintiff is free, a special entry- 
shall be made declaring him to be free — and the jury is authorized 
to assess damages which the Plaintiff's ward may have sustained, 
and the Court is directed to give judgment, and award execution for 
the damages and cost; but if judgment is given for the Defendant, 
then the Court is authorized to inflict corporal punishment on the 
ward of the Plaintiff, not extending to life or limb. Under the 2d 
sec. of the Act of 1740, it is provided that the Defendant in such 
action, shall enter into a recognizance with one or more sufficient p^ j^ i^ 
sureties to the Plaintiff, in such sum as the Court of Common Pleas 
may direct, conditioned to produce the ward of the Plaintiff, at all 
times when required by the Court, and that while the action or suit 
is pending, he shall not be eloigned, abused or misused. 

Sec. 23. Under the 1st proviso, the action of trepass in the na- 
ture of ravishment of ward, is an action sounding altogether in 
damages. The finding for the Plaintiff, is altogther of damages, which 
may be niade up of the value of the services of the Plaintiff's ward, 
and recompense for any abuse, or injury, which he may sustain. 
For such damages and the costs, the judgment is entered up, and 
execution issues. 

Sec. 24. Under the Act, the Court is authorized, on such £nding Rice ads. Spear 
for the Plaintiff, lo make a special entry, that the ward of the Plam- nJ^^Reportj^. 
tiff is free. This entry ought to recite the action, the finding of the 
Jury, and then should follow the order of the Court, that the Plain- 
tifPs ward is free, and th-it he be di xharged from the service of the ^ 

Defendant. This should be spread on the minutes of the Court. 
This entry is, it seems, evidence of the freedom of the Plaintiff's JJ^n^ 2d* SpeenJ' 
ward in all other cases, and against all other persons. It is only ^^*- 
conclusive, however, against the Defendant ; against all other per- 
sons, it is j??nma/acie merely. Under the 2d sec, the proceeding 
is by petition, setting out the action brought to recover the freedom * 

of the negro, the possession by the Defendant, with a prayer, that 
the Defendant enter into the recognizance required by law. If this 
orderbedisobeyed,theDefendantmay be attached for a contempt, until 
it be obeyed; or it may be in analogy to the decision under the 

Trover Act, that the Sheriff might arrest the Defendant under the P«>>« I?;,i «X* 
, , . noo, 2d Hill| 669. 

order, and keep him in custody until he entered into the recogniz- 
ance. I never knew the order made but once, and that was in the 
case of Spear and Galbreath, Guardians of Charles, vs. Rice, Harp. 
20. In that case, the order was complied with by the Defendant on 
notice of it. 

Sec. 25. The evidence of freedom is as various as the cases. 

Sec. 26. Proof that a negro has been suffered to live in a com mu* State ▼s.Haniea, 
nity for years as a freeman, is prima facie proof of freedom. cnoi?7"' ' 
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Miiier,Adm»r. of Sec. 27. If before the Act of 1820, a negro was at largo, without 

Bennett, vs. , . ^ , T , ^ 

Reigne,etai,2d. an owoer, and acting as a freeman lor twenty years,nhe Court 
Hill, 592. The « ■, . -j , t 

statevs. Hill, 2d would presume omnia esse nia acta, and every muniment necessary 

%)eer«, 161. ^^ ^j^^ effect to freedom to have been ^iroperly executed. 

Sec. 28. This rule applies also, when freedom has been begun to 

be enjoyed before ihe Act of 1S20, and the 20 years are conipleted 

after. 
Cooper'^Jurtini. Seo. 29. Before the Act of 1800, (hereafter to be adverted to,) 
SiiieyvfcBeatty, any thing which shewed that the owner hud deliberately parted 
Boww8V8.New- with his property, and dissolved the vinculum suvitli, was enough 
man^8. M'MuiL ^^ establish freedom. 
Monk vR^Jen-^ Sec. 30. The validity of freedom depends upon the law of the 

13, Rice ads. place Avhere it begins. Hence, when slaves have been manumitted 
Spear and Gal- . , _, i'/. i- ,.., , • n i 7 n 

breath, Harper's m Other States, and are found m this State, their freedom here, \wni 

^ ^ ' depend on the validity of the manumission at the place whence they 
came, 
7 Stat. 442, 443. gflc. 31. By the 7th, 8th and 9th sections of the Act of 1800, it 
was provided, that emancipation could oaly take eiiect by deed ; that 
the owner intending to emancipate a slave, should, with the slave, 
appear before a Justice of the Q^uorum. and five Freeholders ofihe 
vicinage, and upon oath, answer all such questions as they might 
ask touching the character and capability of the slave to ;Ti\in a live- 
lihood in an honest way. And if, upon such examination, it apj^earcd 
to them the slave was not of bad character, and v/as capable of gain- 
ing a livelihood in an honest v/ay, they were directed to mdorse a 
certificate \ipon the deed to that effect; and upon the said deed and 
certificate being recorded in the Clerk's office, within 6 months from 
the execution, the emancipation was declared to be legal and valid, 
otherwise, that it was void. The person emancipating was directed 
by the 8th section, to deliver to the slave a copy of the deed of 
emancipation, attested by the Clerk, wiliiin 10 days after such deed 
«hall have been executed. 

Sec 32. The person emancipating, neglecting or refusing to deli- 
rer such copy, was, by the 9th section, declared to be liable to a fine 
of $jO, with costs, to be recovered by any one who shall sue for the 
Eame. 

Sec. 33. It was also provided by the Oth section, timt a slave 
emancipated contrary to this Act, may be seized, and made property 
by any one. 

Sec. 34. It was held, for a long time, that when a will directed 
slaves to be free, or to be set free, that they were liable to seizure, 
iBtRtll. ^,633. as illegally emancipated. But the cases of Lenoir vs. Sylvester, and 
Young vs. the same, put that matter right. In them, it was held, 
that a bequest of freedom was not void, under the Act of 1800— that 
it could have no effect until the Executor assented — that when he did 
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assent, it was his duty to s6 assent as to give legal effect to the 

bequest. As legal owner, he could execute the detidj appear before 

the Magistrate and Freeholders, answer the questions, and do every 

act required by the law, and thus make the emancipation legal. 

Sec. 35. A slave illegally emancipated, was free, as against the Linamve. John- 
1 . * ^\r^^^\ 1. I . son, 2nd Bail, 

rights of the owner, under the Act of 1800; he could only restore 140. 

himself to his rights by capture. The Act of 1820, declares that no Monk vb. Jenk- 

elave shall be emancipated but by Act of the Legislature. Still iti3^7StotJ4e9. 

has been held, in Linum vs. Johnson, and many subsequent cases, 

that if a slave be in any other way emancipated, he may. under the 

provision of the Act of 1800. be seized as derelict. 

Sec. 36. The delivery of the deed of emancipation to the Clerk to Monk vs. Jenk. 
be recorded, is all the delivery necessary to give it legal effect 3 andw^i^is. * ' 
the delivery to the Clerk is equivalent to recording. 

Sec. 37. The Act of 1820, declaring that no slave should hereafter ciine vb. Caid- 

1 iLiA/»iT.i . 11 well, mill, 423. 

be emancipated, but by Act ot the Legislature, introduced a new, sj^te vs. singie- 
and; as I think, an unfortunate provision in our law. All lawfl unne-JJ'J,*"? 2?^"* 
cessarily restraining the rights of owners are unwise. .So far as may 220. 
be necessary to preserve the peace and good order of the community, Admr. of^ar- 
they may be properly restrained. The Act of 1800 was of that kind. JJcMuU ^k^ 
The Act of 1820. instead of regulating, cut off the power of emanci-fhe state vb. 
pation. Like all of its class, it ha« done harm instead of good. It Rhune^ud. 
has caused evasions without number. These have been successful, ^^' . 
by vesting the ownership in persons legally capable of holding it, 
and thus substantially conferring freedom, when it was legally de- 
nied. 

Sec. 38. So too, bequests or gifts, for the use of such slaves, were Carmilievs. 
supported under the rule, that whatever is given to the slave belongs ^^™'•2*M^5^in 
to the master. 424. 

Sec. 39. Since the Act of 1820, if a negro be at large, and enjoy vingard vs. Pas- 
freedom for twenty years, he or she is still a slave; as an Act of"*^'*"*»^®^'°^' 
Emancipation passed by the Legislature, will not be presumed. 

Sec 40. The Act of 1820, was plainly intended to restrain emanci- Frazier vs. Fm- 
pation within the State ; it was, therefore, held by the Court of Ap-Siflk' * ^ * ' * 
peals, that where a testator directed slaves to be sent out of the State, 
and there set free, such bequest was good. 

Sec 41. In '41, the Legislature, by a sweeping Act, declared, let. 11 Siai. IM. 
That any bequest, deed of trust, or conveyance, intended to take 
effect after the death of the owner, whereby the removaiof any slave 
or slaves without the State, is secured or intended, with a view to 
the emancipation of such slave or slaves, shall be void— and the slave 
or slaves' assets, in the hands of any Executor or Administrator. 2d. 
That any gift of any slave or slaves, by deed, or otherwise, accompa- 
nied by a trust, secret or implied, that the donee shall remove such 
slaves from the State to be emancipated, shall be void, and directed 
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the donee to deliver up the slave or slaves, or account to the distri' 
hutees. or next of kin, for their value. 3d. That any bequest, gift, or 
conveyance of any slave or slaves, with a trust or confidence, either 
secret or expressed, that such slave or slaves shall be held in nominal 
servitude only, shall be void, and the donee is directed to deliver the 
slave or slaves, or to account (or their value to the distributees, or 
next of kin. 4th. That every devise or bequest to a slave or slaves, 
or to any person upon a trust or confidence, secret or expressed, for 
the benefit of any slave or slaves, shall be void. 
Carmiilevs. the Sec. 42. This Act, reversing the whole body of the law, which had 
iniUe,*2dMcMuiibeen settled by various decisions from 1830, can have no effect on any 
*^* deed, will, gift, or conveyance, made prior to its passage, 17ih De- 

cember, 1841. 

Sec. 43. This Act, it has been always said, was passed to control 
a rich gentleman in the disposition of his estate. Like everything of 
the kind, he defeated it, and the expectations of his next of kin, by 
devising his estate to one of his kindred, to the exclusion of all the 
rest. 

Sec. 44. My experience as a man, and a Judge, leads me to con- 
demn the Acts of 1820 and 1841. They ought to be repealed, and 
the Act of 1800 restored. The State has nothing to fear from eman- 
cipation, regulated as that law directs it to be# Many a master 
knows that he has a slave or slaves, for whom he feels it to be his 
duty to provide. As the law now stands, that cannot be done. In a 
slave country, the good should be especially rewarded. Who are to 
judge of this, but the master? Give him the power of emancipation, 
under well regulated guards, and he can dispense the only reward, 
which either he, or his slave appreciates. In the present state of the 
world, it is especially our duty, and that of slave owners, to be just 
and merciful, and in all things to be exceptione majori. With well 
regulated and mercifully applied slave laws, we have nothing to fear 
for nearo slavery. Fanatics of our own, or foreign countries, will be 
in the condition of the viper biting the file. They, not us, will be the 
sufferers. Let me, however, assure my countrymen, and fellow-slave- 
holders, that unjust laws, or unmerciful management of slaves, fall 
upon us, and our institutions, with more withering effect than any- 
thing else. I would see South Carolina, the kind mother, and mis- 
tress of all her people, free and slave. To all, extending justice and 
mercy. As against our enemies, I would say to her, hejust^ andfearnot. 
Her sons faltered not on a foreign shore ; at home, they will die in 
the last trench, rather than her rights should be invaded or despoiled. 
Sec. 45. Free negroes, mulattoes, and mestizoes, are entitled to 
all the rights of property, and protection in their persons and prop- 
erty, by action or mdictment, which the white inhabitants of this 
State arc entitled to. 
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Sec. 46. They are legally eui juric. (The Act of ^22. fiection S, 7 Sat. 462. 
requires every male free negro, above the age of 15. to have a guar- ^ 

dian, who must be a respectable freeholder of the District, who may ^ 

be appointed by the Clerk<) Notwithstanding this provimon, the 
free negro is still, as I ht^ve said sui juris, when of and above the age 
of 21. The guardian is a mere protector of the negro, and a guaran- 
tor of his good conduct to the public. 

Sec. 47. They may contract, and be contracted with. Their mar- Bowentv8.Nfw- 
riages with one another, and even with white people, are legal. — 472!** ***^**""» 
They may purchase, hold, and transmit, by descent, real estate. — M™lHaTdc«inf 
They can mortgage, aliene, or devise the same. They may sue, and J*^** y*!*'*^*?**' 
be sued, without noticing their respective guardians. reported in the 

Sec. 48. They are entitled to protect their persons by action, in- v?Newm»h'^i 
dictment, and the writ oT Habeas Corpus, (except that the writ of Th?8ti'tf?*s.^^' 
Habeas Corpus is denied to those who enter the State contrary to ?speeri"i52. ^' 
the Act of 1835.) They cannot repel force by force; that is. they I*A^ s.*tc V«. 

,. , ., /,, ' Hill, Idem, i50" 

cannot strike a white man, who may strike any of them. i5i. 

See. 49. It has, however, been held, in a case decided in tlie Court scott. 1 Bail 294.' 
of Appeals, and not reported, that insolence on the part of a free ne- 1844'Ti stau agS^ 
gro, would not excuse an Assault and Battery. From that decision, I 
dissented, holding as in the Stale vs. Harden, 2d Speers (note) 155, 
'^ That words of impertinence or insolence addressed by a free negro 
to a white man, would justify an Assault and Battery." '*As a general 
rule, I should say, that whatever, in the opinion of the Jury, would 
induce them, as reasonable men, to strike a free negro, should in all 
cases be regarded as a legal justification, in an indictment." 

Sbc. 50. In addition to the common law, remedies, by action ofcstat.674. 
Assault and Battery, and Fcdse Imprisonment, and indictments for the 
same, the Act of '37 furnishes another guaranty for the protection of 
free negroes, mulattoes, or mestizoes, by declaring any one con vie* 
ted of their forcible abduction, or assisting therein, to be liable to a 
fine not less than $1000, and imprisonment not less than 12 months. 

Sec. 51. Free negroes, mulattoes. and mestizoes, cannot be wit- white t«. 
nesses or jurors in the Superior Courts. They can be jurors no ^*"*'' ^^^' 
where. They cannot even be witnesses in Inferior Courts, with theS"'"*'*'!^^ .. 
single exception of a Magistrate's and Freeholders' Court, trying 192. i3th and 
slaves or free negroes, mulattoes or mestizoes, for criminal offences, on740. P. L. I66. 
and then without oath. This was however, not always the case, to 
the entire extent which I have stated. It was at one time held, that 
2Lny person of color, if the issue of a fret white woman, is entitled to The state ▼«. 
give evidence, and ought to be admitted as a witness, in our Courts. 1467' ' '^^' 
This was predicated of a clear mistake of the civil law maxim of par- «nie state tb. r. 
tus sequitur ventrem, and ot the provision in the 1st section of the^®*^'***"-*'^' 
^ct of 1740, that the offspring should follow the condition of the mo-iiay8,iBaii.Vs. 
ther, which only mean, that slavery or freedom should be the condi- 
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Iron of the oflrspring", but where the words mulatto ormeBtizo are cv*er 

\u.sed as designaiing a cIubs, they are to be interpreted by t!ieir com- 
mon acceptation, 
r. L. 1G6-1G7. Sec. 52. It is singular that the l3th and i4th sections of the Act 
ystau 401-402; ^^ ^^*^' ^""^^^"^5 ^^^ may be witnesses againfit slaves, free negrocR, 
&c., should have been confined to free Indians and slaves, who are to 
be examined without oath. From which it would seem, that free 
iiegroes, iriiilattoeSj dltc, might be examined in^uch ceases, as at coiii- 
mon law, upon oath. But the practice under the Act has been nni- 
. form, as I have bcfbre stated it. I think it a ^ery unwise provision, 
and course of practice, to examine any witnesses in any court, or case, 
without the sanction of an oath. Negroes, (slaves or free) will feel 
the sanctions of an oath, with as mach force as any of the ignorant 
classes of white people, in a Christian country* They ought, too, to 
be made to know, if they testify falsely, they are to be punished for 
it. by human laws. The course pursued on the trial of negroes, in 
the adduction and obtaining testimony, leads tt> none of the certain- 
ties of truth. Falsehood is often the result, and innocence is thus 
often, sacrificed on the shrine of prejudice. 
Sec. 53. Free negroes, mulattoes, and tnestivoeB, may make all 
Cfionnvs. Lopez, necessary affidavits on collateral matters, in cases in the Superior 
arp. ep- . Q^^p^g jjj ^jjid^ they may be parlies, as on motfonsof postponement^ 
dbc. So too, they may in such Court take the oaths under the Insolvent 
Debtor's or Prison Bounds Act, and under the Acts of Congress to ob- 
tain a pension. 

Sec. 54. Free negroes, mulattoe», and mestizoes, (except such ns 

?^he*siate ?8^^* are proved to the satisfaction of the Tax Collector, to be incapable 

Jraham,2(i inn, of making a livelihood,) are liable to a capitation tax, (fixed hy 

uf'45,iisiai.343. each tax Act ;) they may make a return personally — or any mem 

ber of the family may make a return for the rest; or if one be 

sick, he or she may make such return by agent. They are liable to 

be double taxed for jiot making a return of themselves. 

Actpofi205,>6. Sec. 55. This tax seems to have originated in 1805. The Act of 

Act oi '33, 2d , » 

Bee. p. 4. The 1833 directs the issuing of executions against free negroes, mulat- 

State vs. Gra- ^ , . ,' „ „ , , , 

ham, 2d Hill, toes and mestizoes, who may fail to pay the laX, and that under 

^^' them^ they may be sold for a term, not exceeding one year ; provided, 

however, that they shall in no instance be sold for a longer term 

than may be necessary to pay the taxes due; but they cannot be 

sold under the double tax executions to be issued against them fdP 

not making returns of themselves. Such executions go against pro^ 

2d sec. 9fh Art. pc^ty merely. The constitutionality of the praVisiim for the sale of 

Con. s. c. free negroes in payment of their taxes, is exceedingly questionable. 

Sec. 56. The term ^"free person of color ^^'^ used in many of our 

Acts, since 1840, has given rise to many imperfect and improper no- 

tioilB. Its meaniOg is confirmed by the Act of 1740, and all proper 
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constructions of our code noir to negroes, mylattoes and mestizoes. In 
common parlance, it has a much wider signification, Jience the danger 
of its use ; for all who have to execute the Acts of the Legishiture 
are not learned lawyers, pr Judges. The Legislature ought to use 
the words of the Act of 1740. '' Free negroes, mulattoes and mesti- 
zoes," and then every one would have a certain guide to understand \ 
the words used. 

Sec. 57. The Act of '35, declares it to be unlawful for any ^ree negro, Act of ip35- 
or person of color^ to migrate into this State, or to be brougiit or in-^JJ^^*^- ^ S'**- 
troduced within its limits, by land or water. 

Sec. 58. Any free n«gro,or person of color, not being a seaman on 
board any vessel arriving in this State, violating this law, shall and may 
be seizedby any white person, or by the Sheritf or Constable of the dis- 
trict, and carried before any Magistrate of the district, city or parish — 
who is authorized to bail or commit the said free negro — and to sum' 
nion three freeholders, and form a Court for ihe trial and examina* 
tion of the said free negro, or person of color, within six days after 
his arrest; and on conviction, order him to leave the State— and at 
the time of conviction, to commit him to jail, until he can leave the 
State, or to release him on bail, not longer than 15 days. And. if 
after being bailed and ordered to leave the State, the free negro or 
person of color, shall not leave within 15 days, or having left shali 
return, shall be arrested, and on conviction before a Court of one 
Magistrate and three freeholders, he shall be liable to such corporal 
punishment as the court shall order; if after such punishment, the 
ofiender shall still remain in the State <* longer than the time al- 
lowed," (which is, I suppose, the time previously fixed, 15 days,) or 
shall return, upon proof and conviction before a court of one Magis» 
trate a^d three freeholders, the free negro or person of color (nay be 
sold) and the proceeds appropriated, one half to the use of the State^ 
the other half to the use of the informer. 

Sec. 59. If the free negro or person of color come into this State, 2(i sec. 7 stat. 
on board any vessel, as a cook, steward, mariner, or in any other em-^^^' 
ployment, the Sherffof the district is to apprehend, and confine in jail^ 
such free negro or person of color, until the vessel be hauled off 
from the wharf, and ready for sea. The Act provides, that on the 
apprehension of any free negro or person of color, on board any ves- 
sel, the Sheriff shall cause the Captain to enter into a recognizance 
with good and sufficient security, in the sum of $1000 for each free 
negro or person of color, who may be on board his said vessel, that 
he will comply with the requisitions of this Act,- which are, that ho 
will, when ready for sea, carry away the said ^ree negro or person 
of color, and pay the costs of his detension ; but if the Captain be 
unable pr refuse so to do, he is to be required by the Sheriff to haul 
his vessel in the stream, 100 yards distance from thi^ shore, and there 

emain until ready for sea. If this be not complied with, in 24 hours. 
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the Captain is liable to be indicted, and on conviction, is to be fined 
not cxceediniT $1000, and imprisoned not exceeding 6 months. 
3.1 Mc 7 Stat ®^°' ^' Whenever any free negro or person of color, shall be ap- 
i7i. prehended and committed for coming into this State by sea, it ia 

the duty of the Sheriff to call upon some Magistrate to warn the 
offender, never again to enter the State, and at the time of giving^ 
such warning, the Magistrate is to enter the name of such tVee ne- 
gro or person of color, in a book to be kept by the Sheriff, with a 
. description'of his person and occupation, which book is evidence of 
the warning, and is to be deposited in the Clerk's office, as a pub- 
lic record. If the offender shall not depart the State, in case the 
Captain shall refuse or neglect to carry him or her away, or having^ 
departed, shall ever again enter into the State, he or she is liable to 
be dealt with, and incur the forfeiture prescribed in the Ist sec. 
6rh lec. 7 Stat. Sec. 61 If any free negro or person of color, before the passage of 
the Act of '35, or since, has left, or shall leave the State, they are 
forever prohibited from returning, under the penalty of the 1st sec. 
Sec. 62. 'fhe 8th sec. of the Act, excepts from its operation free 
473. * negroes and persons of color, coming into the State from shipwreck, 
but declares them liable to arrest and imprisonment, as provided in 
the 2d sec, and to incurall its penalties, if within thirty days they 
shall not leave the State. 
Sec. 63. The 9lh sec. excepts free negroes and persons of color, 
9fh aec. 7 Stat, ^j^^ shall arrive as cooks, stewards or mariners, or in other employ- 
ment, in any vessel of the United States; or on board any national 
vesset of the navies of any of the European or other powers in 
amity with the United States, unless they shall be found on shore, 
after being warned by the Sheriff to keep on board their vessels. 
The Act does not extend to free American Indians, free Moors, or 
Lascars, or other colored subjects beyond the Cape of Goop Hope, 
who may arrive in any merchant vessel. 

Sec. 64. Free negroes, and free persons of color, (meaning of 
uth tec. 7 Stat, course mulattoes and mestizoes.) are prohibited, (unless they have 
a ticket from their guardian,) from carrying any fire arms, or other 
military or dangerous weapons, udder pain of forfeiture, and being 
whipped at the discretion of a Magistrate and three freeholders. 
They cannot be employed as pioneers, though they may be subjected 
to military fatigue duly. 

Skc. 66. The first, second, third and fifth sections of the Act of 
'35, are to my mind, of so questionable policy, that I should be dis- 
3d paragrah 8th posed to repeal them. They carry with them so many elements of 
^c.^utart.Con. ^jg^^rd with our sister States, and foreign nations, that, unless they 
2d. "^-^^ »rt. ^pre of pareunount necessity, which I have never believed, we 
chapmanVs. should at once strike them out. 1 am afraid too, there are Hiany 
^^ er, pears ^^^^ constitutional objections to them, in whole or in part. 
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CHAPTER II. 

"Sltbvei^ tJieir Civil Rights, Liabilities, and Disabilities, 

nSfic. 1. la a previous part of this digest, I have had occasion in- 
<cidentally to state the meaning of the civil law maxim, *' partus sc" 
quttur ventrem^^^ and of the provision of the 1st section of the Act of 
1740, " the offspring to follow the condition o^ the mother." Both 
mean, that the offspring of a slave mother must also be a slave. 

Sec. 2. The maxim, as well as the provision of the Act, has a Sd^sld'Srev! 
further meaning in relation to property. It determines to whom the yg^'^sheii, Eq!" 
issue belongs. The owner of the mother has the same right in her Rep. (DeS.)bii. 
issue, born while she belongs to him, which he has in her. If for 
example, the person in possession is tenant for life, then such an one 
takes an estate for life in the issue. If there be a vested estate in 
remainder, or one which takes effect on the termination of the life 
estate. <ike temainder man is entitled to the issue, on the failing in 
of the life estate, as he is entitled to the mother. If there be no Geiger vs. ^ ^ 
estate catved out beyond the life estate, then as the mother reverts, 4ia ' 
so >alse does the issue. 

SfiG. 3, The estate of a tenant for life in slaves, engaged in niak- J; gyj^g^"®''^ 
ing a crop, if he die after the Ist of March, is continued by the Act ^^'^ ^eJf 643. 
ef '89, until the crop be finished, or until the last day of December. 
in the year in which the tenant dies. 

Sec. 4. The issue of a white woman and a negro, is a mulatto s?o*tf i"Bau"*27a 
within the meaning of that term, and is subjected to all the disabili- The state vs. 
ties of the degraded caste, into which his color thrusts him. The 275. 
pule ** parita sequituT venUrtm^'* makes him a free man. The result 
of mingling the white and negro blood is to make him a mulatto, and 
that carries with it, the disqualifications heretofore pointed out. 

Sec. 5. The Ist section of the Act of 1740, declares slaves to be 
chattels personal. 

Sec. 6. The first consequence legally resulting from this provision 
would have been without any Act of the Legislature, that the steal- 
ing of a slave, should be a larceny (grand or petit) at common law. 

Sec. 7. But in 1754, an Act was passed, which, by its first section, P- 1-235. 
made it a felony without the benefit of clergy, to inveigle, steal and stlte^vs^iie^* 
carry away, er to hire, aid or counsel, any person or persons to invei-2 ^- *^ M'c. 1. 
gle, steal €T carry away, any slave or slaves, or to aid any slave in vvhyte, et. ai. 2 
running away, or departing from his master's or employer's service. The siate vs.* 

Sec. 8. This law, beginning in our Colonial times, and made for Bari.°^9.*^' ^ 
us by our rulers, given to us by Great Britain, has remained ever The state v«. 
since unchanged, and has been sternly enforced as a most valuable m'Mu11.48.8 
safeguard to property. Yet public opinion was gradually inclining 2Speere,ni.°^* 
to the belief, that its provisions were too sanguinary, and that they j^^,^,j^l|^2^^'^.^ 
might h^ safely mitigated when the torrents of abuse poured upon the 2 speers, i«j, 
3 
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State, and the Judge presiding on the trial from abfBad, eetid the 
free States of the Union, on account of the conviction of. a worthless 
man, John L. Brown, for aiding a slave to run away and depart from 
her master's service, stopped the whole moveTnent of 'mercy. It is notr^ 
however, due to ourselves, that this matter should be taken up. the 
law changed, and a punishment less than death be assigned for the 
offence. 

Sec. 9. Slaves are in our law, treated as other personal chattel*, 
8o far as relates to questions of property, or liability to the payment 

P. L.379d ^^ debts, except that by the county court Act, (which in thhi respect 

is perhaps slili of force.) slaves are exempted from levy when other 

P.L.420r property be shown; and also by the Act of W, for recovering fines 

and forfeited recognizances, the sheriff is directed to sell under the 
executions to be issued, every other part of the personal estate, be* 
iore he shall sell any negro or negroes. 

Sec. 10. In consequence of this slight diaracter which they bear 
in legal estimation, as compared with real estate, (which has itsellj 
in our State, become of too easy disposition,) slaves are subjected to 
continual change — they are sdd and given by their masters without 
writing; they are sold by administrators and executors, and by the 
sheriff, (and may even be sold by constables.) These public sales by 
administrators, executors or the sheriff, may be for payment of debte 
or partition — they (slaves) are ofien sold under the order of the 
Ordinary, without any inquiry, whether it be necessary for payment 

P. L. 498. * of debts or division. This continual change of the relation of mas. 
ter and slave, with the consequent rending of family ties among them, 
has induced me to think, that if by law, they were annexed to the 
freeholds of their owners, and when sold for partition among distri- 
butees, tenants in common, joint tenants and coparceners, they 
should be sold with the freehold, and not otherwise — it might be a 
wise and wholesome change of the law. Some provision, too, might 
be made, which would prevent, in a great degree, sales for debts. A 
debtor's lands and slaves, instead of being sold, might be sequestered 
vintil, like tieum tTodium, they would pay all his debts in execution, 
by the annual profitSr If this should be impossible on account of the 
amount of the indebtedness, then either court, law or equity, might 
be empowered to order the sale of the plantation and slaves together 
or separately; the slaves to be sold in families. 
' Sec. U. Although slaves, by the Act of 1740. are declared to be 

chattels personal, yet, they are also in our law, considered as per- 
sons with many rights, and liabilities, civil and criminal. 
\Sec. 12r The right of protection, which would belong to a alave. . 

dy!"£udiey'8 *' as a human being, is by the law of slavery, transferred to the roaster. 

vj^^Caslo^lw" V Sec 13. A master may protect the person of his slave Irom in- 

Baii. 98,99. jijry, by repelling force with force, or by action, and in some cases 
by indictment. 
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Sbc. 14. Any injury done to the person of his slave, he may re- Carton ti. Mur. 
•dress by action of trespass, vi et armis, without laying the injury HcUon m caa- 
done, with a per qimL aervitium amisit, and this even though he may Teonentva. Den- 
have hired the slave to another. Rep.^?^*^'* 

Sbo. 16. By the Act of 1821, the murder of a slave is declared to ^i»oii82i,p. 
"be a felony, without the benefit of clergy ; and by the same Act, to 
kill any slave, on sudden heat and passion, subjects the offender, on 
-conviction, to a fine not exceeding $500, and imprisonment not ex^ 
needing 6 months. 

Sec. 16. To constitute the murder of a slave, no other ingredients The state th 
are necessary than such as enter into the offence of murder at com- ^Hi\?^ 4^; 
mon law. »So the killing, on sodden heat and passion, is the same **Gaff^^* See's 
manslaughter, and a findingby the jury on an indictment for the mur-RjP-^- 
der of a slave, of a killing on sudden heat and passion, is good, and sub- Fleming, deci- 
jects the offender to the punishment of the act; or on an indictment for sprioc, 18^ ' 
the murder of a slave, if the verdict be guilty of manslaughter, it is 
good, and the oiiender is to receive judgment under the Act. 

Sbc. 17. An attempt to kill and murder a slave by shooting at him, ]^^gi]l4g3. 
was held to be a misdemeanor, and indictable as an aesault with an 
tnteait «• kill and murder. This was a consequenoe of making it 
murder to kill a slave. 

Sbc 18. The Act of 1841 makes the unlawful whipping or beating n Stat 166. ' 
of any slave, without sufficient provocation by word or act, a misde* 
meanor, and subjects the of{bnder, on conviction, to imprisonment not 
exceeding 6 months, and a fine not exceeding $500. 

Sec. 19. This Act has received no judicial construction by our 
Court of Appeals. It has been several times presented to me on 
Circuit, and I have given it conetraction. The terras " shall urdaw^ 
Jidiy whip or beat any slave not under his charge,'' " without reason- 
able provocation." seem to me convertible. For if the beating be 
excusable from reasonable provocation^ it cannot be unlawful. So if 
the beating be either without provocation, or is so enormous, that the 
provocation can be no excuse, then it is unlawful. "What is sudieient 
provocation by word or deed, is a queetion for the jury. The ques- 
tion is, whether as slave owners, and reasonable men, if they had 
been in the place of the defendant, they would have inflicted the 
whipping or beating which the defendant did ? If they answer this 
question in the afiirmative, then the defendant must be acquitted, 
otherwise, convicted. 

Sec 20. The Acts of 1621 and 1841, are eminently wise, just, and 
humane. They protect slaves, who dare not raise their own hands 
in defence, against brutal violence. They teach men, who are whol- 
ly irresponsible in property, to keep their hands off the property of 
^ther people. They have wiped away a shameful reproach upon us, 
that we were indifferent to the lives or persons of our slaves. They 
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have had too, a most happy effect on slaves themselves. Tlify knoTT 
now, that the shield of the law is over them, and thus protected, they* 
yield a more hearty obedience and effective service to their masters* 

•P. L. 173. Sec. 21. By the last clause of the 37th section of the Act of 1740, 

' ■■ it is provided if any person shall wilfully cut out the tongue, put out 
the eye, castrate, or cruelly scald, hum, or deprive any slave of any 
^ limb, or member, or shall inflict any o<her cruel punishment, other 
than by whipping, or beating with a horse-whip, cowskin, switch, or 
small stick, or by putting irons on, or confining or imprisoning such 
slave, every such person shall, for every such offence, forfeit the sum 

The state vs. of <^100 current money, equal to $61 23-100, This provision it ha» 

Kep^So Ca**^' ^^^^ ^^^^ extends to any cruel beating of a slave. 

Bep.) p. 168. Sec, 22. The provision is humane, but the punishment is too slight 

for such scandalous offences. 

Sec. 23. To secure convictions under this part of the 37th section, 
and also where slaves were killed, it was providedj m the 39th sec- 
tion, that if a slave suffered in life or limb, or was crwelly beaten or 

P. L. 173. abused, where no white person was present, or being present, shall 

neglect or refuse to give evidence — in every such case the owoer or 
person having the care and management of the slave,, and in whose 
possession or power the slave shall be, shall be adjudged guilty, un- 
* less he can make the contrary appear by good and sufHelent evi- 

dence, or shall, by his own oath, clear and exqulpaie himself. This 

Rafne^SdlicC P™vision has been considered as applicable to trials under the Act of 

633. 1821, and a prisoner charged with the murder of a slave, has been 

allowed to exculpate himself. 

Sec. 24. This is the greatest temptation ever presented to perjury, 
and the Legislature ought to speedily remove it. 

Sec. 25. The 38th section of the Act of 1740, requires the ewners 
of slaves to provide them with sufficient clothing, covering avd.food^ 
and if they should fail to do so, the owners respectively are dieelared 

7 J" ''^' to be liable to be informed against to the next nearest Justice sf the 

Peace, (Magistrate now.) whole authorized to hear and detevmine 
the complaint; and if found to be true, or in the absence of prsof, if 
the owner will not exculpate himself by his own oath, tlie magistrate 
may make such order as will give relief, and may set a fine not ex- 
ceeding £20, current money, equal to $13 66-100, on the owner, to be 
levied by warrant of distress and sale of the offender's goods. 

Sec. 26. This provision, it must be remarked, (leaving out the 
exculpatory part) is a very wise, and humane one, except that the 
penalty is entirely too slight. I regret to say, that there is in sueh a 
State as ours^ great occasion for the enforcement of such alav,ac- 
companied by severe penalties. It might be proper, that this laatter 
should by the direction of an Act, hereafter to be passed, be given ift 
charge to the Grand Jury, at each and every term, and they be 
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eolemnly enjoined to enquire of all violations of duty, on the part of 
masters, owners, or eraployers of slaves, in lurnisliing theni with 
sufficieLt clothing, covering, and food ; and the law might alsa direct 
that every one by them reported, should be ordered instantly to be 
indicted. 

Sec. 27. It is the settled law of this State, that an owner cannot Fairchiid vs. 
abandon asli^ve needing either medical treatment, care, food or rai- Rep! 129. "^' 
ment* If he does, he will be liable to any one who may fitrnish the 

-„.,.-, T, 1, , . , , , ,,r • , City Council vg;. 

same. In Fairchild vs. Bell, that good man, and great Judge, Wuds, cofaen, 2x\ 
whose early death. South Carolina had good cause to deplore, said, ^p®**'^^ 
in the nohle language of a Christian and patriot, ''the. law would 
infer a contract against the evidence of the fact, to compel a cruel and 
capricious individual to discharge that duty, which he ougiit to have 
performed voluntarily. For as the ma^er is bound by the most 
solemn obligation to protect his slave from suffering, he is bound by 
the same obligation to defray the expenses or services of another to 
preserve the life of his slave, or to relieve the slave from pain and dan^ 
ger. 7%« slave lives for his master^s service. His tiifie. his labor, his 
comforts, are all at his master^s disposal, . The duty of humane treat- 
ment and of medical assistance, (when clearly necessary) ought not 
to be witbholden. 

SfiOi 28. By the 22nd section of the Act of 1740, slaves are protec- ^g^^^ ^^*^' 
ted from labor on the Sabbath day. The violation of the law in this 
respeet subjects the offender to a fine of £5 current money, equal to 
$3 7-100, for every slave so worked. 

Sbc. 29. By the 44th section of the same Act. owners or other per-f- L. i74. 

^ ' ^ 7 StaU 413, 

sons having the care and management of slaves, are prohibited from 
working or putting the said slaves to work for more than 15 hours 
from the 25th March to 25th September, and 14 hours from 25th 
September to 25th March, under a penalty of £20 current money, 
equal to |13. 66-100 for every offence. 

Sec. 30. The time limited and allowed for labor in this section is too 
much. Few masters now demand more than 12 hours labor from Ist 
March to 1st October, and 10 hours from the Ist October to 1st March. 
This, afler allowiBg suitable intervals for eating and rest, is about as 
much as humane prudent masters will demand. 

Sbc. 31. A slave may, by the consent of his master, acquire and Hobsoa vm. Vev* 
hold personal property. All, thus acquired, is regarded in law as that cannii?e vi^ihe 
of the master. t^C^"'^^ 

Sec, 32, The only exception is under the 34th section of the Act f^{^\\'^ 
of 1740, which makes goods acquired by traffic and barter for the par- The State t», 
ticular and peculiar benefit of such slave, boats, canoes, orperiaugers 291^^*^ ' 
in the possession of a slave, as his own, and for his own use j horses, ^d^Sd^Ric?*" 
mares, neat cattle, sheep or goats, kept, raised or bred for the use of ^^C- 
any slave, liable to be seized by any one, and forfeited by the judg- 
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«ent of any Justice (magistrate) before whom they maybe brought^ 
BmughlSnV^a. ^^^' ^^' Under this section, it has been lately held, that no ottc 



Law"iieii«CT, ^^^" ^"^*^'* °" ^^^ plantation of the master to make such seizure. 

ji^w series, 120. Sec. 34. A seizuTc can therefore of>ly be made when a davc iff 

Clarke ads. •' 



Blake, 3d Mcc. found, as owner, in possession of the contraband articles, outside of 

^^' his master's plantation. 

Sec. 35. This qualification may render the law harmless; Still it 
ought to be repealed. The reasons which led to it» enaetment hiive 
ail passed away. It is only resorted to, now, to gratify the worst 
passions of our nature. The right of \he master, to provide as com- 
fortably as he pleases for his slave, could not be. and ought nat to be 
abridged in the present state of public opinion. The law may* very 
well compel a master to furnieh his slave with proper, necessary, 
wholesome, and abundant raiment and food ; but certainly no legis- 
lator now, would venture to say to a master, you shall not allow your 
slave to have a canoe to fish with, or to carry vegetables to iiiai*ket. 
or that he should not be allowed to have -a horse to attend tO his 
duties as a stock-minder in the swamps, savannas, and pine foresto of 
the lower part of the State, or that a family of slaves should Bot have 
a cow to furnish them with milk, or a ^og to make for them ineftt, 
beyond iheir usual allowance. All these are matters between the 
master and the slave, in which neither the public nor any prying, 
meddling, mischievous neighbor, has any thing to do. Experience 
and observation fully satisfy me that t-he first law of slavery is that 
of kindness from the master to the slave. With that properly incul' 
cated, enforced by law. and judiciously applied, slavery becomes a 

itfein.355-.356. family relation, next in its attachments to that of parent and child.— 
It leads to instances of devotion on the part of the slave, which would 
do honor to the heroism of Rome herself.* Withxsuch fe^ingn on 
our plantations, what have we to fear from tanaticife«i? Our slaves 
would be our sentinels to watch over us; our defenders to protect our 
firesides from tfiose prowling harpies^ who preach Jreedom, and sUal 
slaves from their happy homes. 

Sec. 36. A slave cannot contract, and be contracted with* This 
principle was broadly laid down by the Constitutional Court, hi a 

•Brew vs. Thorn- case in which a note was given by the delVndant to the plaintifi^'s 

(Simasi.! *^' slave by name, and the plaintiff brought the action upon it. From 
this decision, Judge Cheves dissented, upon, I presume, the g^round 
that the master had the right to affirm the contract, and roake it his 
own, and consider it for his own benefit. In it, I think, he Was right, on 

• In 1812, February, Professor Chas. Dewar Simmons on his retam to Columbia from 
Charleston, found the Haughabook Swamp entirely over the road. In attetaptinu to cross 
«a horscbaek, he was washed off the road and separated from hi« horie. He flrsltueceeded m 
nacfainga tree, then constructed a raft of rails tied with his comfort. Thrse tines his slave 
MsiTCUs, swam in to his rescue. His master told him he could not help him, Bave himself; bat 
In persisted until both perished together. 
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the principle that the acquisition of the slave is his master's, and that 
a slave's contract is like an infant's with an adult. It is not binding 
on ^he slave, but if the master affirm it, the defendant cannot be dis- 
charged. . 

Sec. 37. A slave cannot even legally contract marriage. The 
marriage of such an one is morally good, but in point of law, the 
union of slave and slave, or slave and free negro, is concubinage 
merely. 

Sbc. 38. The consequence is, that the iswie of a marriage between 
a slave and a free negro, are illegitimate, and cannot inherit from 
ftither or mother, who may be free. 

The hardship of such a case, where the issue ol free negroes mar- 
ried to one anather can inherit, might Very well lead to a judi-- 
ck>us enactment to remedy it. 

Sec. 39. A E^lave cannot testify, except as against another sla^e, 1I3 aAd' i'4th mc. 
free negro, mulatta, or mestizo, and that without oath. v.ui^^J^' 

Sec. 40. The propriety of this is noK? so doubtful, that I think th^e'^ *»****' *®^~^ 
Legislature would do well to repeal this provision, and provide that 
slaves in all cases against other slaves, free negroes, mulattoes, a^id 
mestizoes, may be examined on oath. 

Sec. 41. By the Act of ,1834, slaves are prohibited to be tairgftt ActBof'34,p 13.. 
to read OF write, under a penalty (if a white person may offend) ^^'^^-^y^^^ 
not exceeding $100 fine and six months imprisonment, if a *'/ree 
person ofcolor^^^ not exceeding 50 lashes and a fine of $60. 

Sec. -42. This Act grew out of a feverish state of ex<»itement pro- 
duced by the impudent meddling of persons out of the slave States, 
with their peculiar institutions. That has, however. eul>sided, and I 
trust we are now prepared to act the part of wise, humane and fear^ 
less masters, and that this law, and all of kindred character, will be 
repeaied. When we reflect, as Christians, how can *ve Justify it, tha;C 
a dave is not to be jtemdited to read the Bible 1 It is inr vain to say 
there is danger in it« The beet slaves in the State, are those who 
can and do read the Slcriptures^^ Again, who is it that teach your 
slaves to read ? It generally is done by the children ofthe owners. 
Who would tolerate an indictment against his son or daughter for 
teaching a favorite slave to read ? Buch laws look to me as rUfher 
cowardly* It seems as if we were afraid of our slaves. g$«ch a feel- 
ing is unworthy of a Carolina master. 

Sec. 43. The 2d section of the Act of 1834, prohibits the employ- ^ Siat 468.-4W. 
ment of a slave, or free person of color, as a clerk or salesman,, under 
a penalty not exceeding $100 fine, and imprisonment not exceeding 6 
months. 

Sec. 44. The 1st section of the Act of 1800, prohibits the assem- '' *^*- **^*^- 
' blies of slaves, free negroes, mnlattoes, or mestizoes, with or without 
white persons, in a coained or secret place of meeting, or with gates 
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rl\roTAci''Jf2!j^^''' ^^°" ^'' ^"^^ P*^«® ^^ meeting barred or bolted, so as lo prevetl 
n sut. 59-60. the free ingress and egress to and from the sarae ; and Magistratei 
-Sheriffs. Mjlitia Officers and Officers of the patrol, are authorised t 
•enter, and if necessary, to break open doors, gates, or windovTd, (i 
resisted) and to disperse the slaves, free negroes, ttinlattoesor mesti 
zoes, found there assembled. And the officers mentioned in the Ac 
are authorized to call such force and assistance from the neighbor 
hood, as they may deem necessary ; and may, if they think necessary 
impose corporal punishment on such slaves, free negroes, mulattoes, 
or mestizoes, and if within Charleston, they may deliver them to the 
Master of the Work House, who is required to receive them add inflict 
any such punishment as any two Magistrates of the City may award, 
not exceeding SO lashes. If out of the City, the slaves, ^ree negroes^ 
mulattoes and mestizoes found assembled contrary to this Act, may 
be delivered to the nearest Constable, who is to convey them to the 
nearest Magistrate, and to inflict under his order, punishment not 
7 Stat. 44K exceeding 20 laches. 

7srar. 44a ^^^- ^^' '^^^ ^^ section of the Act of 1800, which prohibited meet*- 

Bell ads. ora- {ngs for the religious or mental instruction of slaves, or free negroes, 
Mc. 27a mulattoes or mestizoes, before the rising of the sun, or afler the goin^ 

down of the same, was very properly altered by the Act of 1803, so 
I3th sec of Pa- ^® ^^ prohibit the breaking into any place of meeting, wherein the 
troi Actof'39, members of any religious society are assembled, before 9 o'clock at 
night, provided a majority are white people. After 9 o'clock at night, 
or before, if the meeting be composed of a majority of negroes, 
(although white persons may be present,) it may be dispersed by 
Magistrates, Sheriffs, Militia Officers, and Officers of the patrol, and 
slaves, free negroes, mulattoes and mestizoes may be punished not 
1 N. and McC. exceeding 20 lashes. 

^®* Sec. 46. In the case of Bell ads. Graham, it was held that these 

Acts could not justify a patrol in intruding on a religious meeting, in 
the day time, in an open meeting-house, where there were some white 
people, although there might be a majority of negroes. 

Sec. 47. The 2d section of the Act of 1800. and the amendatory 
Act of 1803, are treated now, as dead letters. Religious meetings oC 
negroes, with onfy one or more white persons, are permitted by night 
as well as by day. They ought to be repealed. They operate as a 
reproach upon us in the mouths of our enemies, in that we do not 
afford our slaves that free worship of God, which he demands for all 
his people. They, if ever resorted to, are not for doing good, but to 
gratify hatred, malice, cruelty or tyranny. This was not intended, 
and ought to have no countenance or support, in our Statute law. 

Sec. 48. The 40th section of the Act of 1740, regulates the appa- 
rel of slaves, (except livery men or boys) and prohibits them from 
wearing any thing finer, other or of greater value than negro cloth, 
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duffils, kereeys. osnaburgs, blue linen, check linen, or coarse garlia:, if, h»m. 
or calicoes, checked cottons or Scotch plaids ; and.declares all gar- 
ments of finer or other kind, to be liable to seizure by any constable 
as forfeited. 

Sec. 49. This section has not. within my knowledge, ever been 
enforced. Indeed, if enforced now, it would make an immense booty 
to some hungry, unprincipled seeker of spoils. It ought to be 
repealed. 

Sec. 50. The 42d section of the Act of 1740, prohibits a slave or p 1^174, 
elaves from renting or hiring any house, room, store or plan- 
tation, on his own account. Any person offending against this Act^ 
foy renting or hiring to a slave or slaves, is liable I0 a fine of £20 cur- 
rency, equal to $13 66-100, to be recovered on complaint made to any 
magistrate, as is directed in the Act for the trial of email and mean P. L.213. 
causes. 

Sec. 51. The 43d section of the Act of 1740. which declares it to p 1^,174. 
be unlawful for more than 7 male slaves in company, without some 
white person accompanyir^ them, to travel together any of the pub- 
lic roads, and on doing so, makes it lawful for any white person to 
take them up and punish them by whipping, not exceeding 20 stripes, 
is, I am afraid, offeree, unless it be considered a« impliedly repealed 
by the restriction on the patrol, to whip slaves found out of their^^th «cc. of^Act 
owner's plantaJion without a ticket in writing. 

Sec. 52, The occa^'on for such a law has passed away. Public 
opinion has considered it unnecessary, and like every useless severity, 
mercy has condemned it. It would be well that it should be repealed. 

Sec. 53, The Act of 1819, 5l.h section, repeals the 23d section of^^tgofisig p. 
the Act of 1740. The law now, makes it unlawful for any slave, !?•, jg- 
except in the company and presence of some white person, to carry or T^e state vs. 
make use of any fire arms or other offensive weapon, without a ticket 291. 
or license, in writing, from .his owner or overseer; or unless such 
slave be employed to hunt and kill game, mischievous birds or beasts 
of prey, within the limits of his master's plantation, or unless such 
elave shall be a watchman in and over his owner's fields and planta- 
tion. If this law be violated, any white person finding a slave carry- 
ing or using a gun or other offensive weapon, w^ithout a ticket or 
license in writing, from his owner or overseer, or not used to hunt 
game, 4&C. within the plantation, or asa watchman in the same, may seize 
and appropriate to his own use, such gun or offensive weapon. But 
to make the forfeiture complete and legal, the party making the seiz- 
ure, must, within 48 hours after the seizure, go before the next Magis- 
trate, and make oath of the manner of taking, and then, after 48 
hours notice to the owner or overseer having charge of the slave, by 
summons to shew cause why the articles should not be condemned, 

^the service of the sumtnons being proved on oath,) the Magistrate 

4 
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may, by certificate under his hand and seal, (if he be satisfied tha 
the arras have been seized according to the Act 01*1819) declare tli< 
same to be forfeited. 

7Stat.462. "i Sec. 54. The 6th section of the Act of 1822. declares it to be unlaw- 
ful to hire to raale slaves their own time; and if this law be violated, 
the slaves are declared liable to seizure and forfeiture according- to 
the provisions of the Act in the case c»f slaves coming rntothis Slate. 
Sec. 55. Whether this provision relates to the 4th section of the 
Act of 1816, 7 Stat. 453. or to the 5th section of the Act of 1803,7 
Stat. 450, is indeed somewhat uncertain. The Act of 1816. and all 
its provisions were repealed by the Act of 1818, 7 Stat. 458. The 
Act of 1803, seems to be unrepealed, and hence, therefore. I presume 
the proceeding to forfeit must be under ft. By it the proceeding is 
to be in the name of the State, in the nature of an action of detinue. 

P.L.172. Sec. 56. The latter part of the 36th section of the Act of 174a, 

declares that any master, or overr?eer, who shalT permit or suffer his or 
their negro or other slave or slaves, at any time to beat drums, blow 
horns, or use any other loud instruments, or who.«oever shall .<?ufier 
and countenance any public meeting or feastings of strange negroes 
or slaves, on their plantation, shall forfeit £10 current money, equal 
to S6 88-100 upon conviction, orproot, provided inforr\iation or suit be 
commenced within one month. 

Sec. 57. This provision is one so utterly unnecessary, that the 
sooner it is expunged from the Statute book, the better, hideed it is 
not only unnecessary, but it is one under which most masters will be 
liable, whether they will or not. Who can keep his slaves from 
blowing horns or using other loud instruments? 

7«at.4eo. Sec. 58. The 2d section of the Act of 1803. prohibits the importa- 

tion of any negro, mulatto, mestizo, or othtr person of color, bond or 
free, from the Bahama, West India Islands, or South America, and 
also from other parts, of all of those persons who have been resident 
in any of the French West India Islands. 

Sec. 59. The 3d section provides that no male slave above the age 
of 15 years shall be brought into this State from any of our sister 
States, unless the person importing such negro shall produce and file 
in the office of the Clerk of the District, where (he person so import- 
ing may reside, a certificate under the hands of two magistrates, and 
the seal of the Court of the District where the slave so impoMed resi- 
ded for the last twelve montlis previous to the date of the certificate, 
that he is of good character, and has not been concerned in any insur- 
rection, or rebellion. 

Sec. 60. Under the 5lh section, if slaves be brought into this State 
in violation of the provisions of the 2nd and 3d se«iions, they are de- 
clared to be forfeited, one half to the State, the other half to the 
infbrmer ; to be recovered in the name of tlie State, by action in the 
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nature of an action of detinue, in which it is not necessary to prove 
tiiat the defendant was in possession, at the commencement of the 
4suit, and the informer is a competent witness. 

Sec. 61. The 3d section of this Act has been so often violated, that 
it could hardly be enforced at present, without great injustice. Still 
the proviiiion is a wise oiie. No greater curse has ever been inflicted 
on South Carolina, than the pouring upon her of the criminal slaves 
of our sistor States. It might be well for the Legislature, in revising 
(which I hope they will speedily do) our Code iVbtV, to re-enact this 
provision. 

Sec. 62. The Act of '35. makes it unlawful to bring into this StatBgjjjg^^ 7Si^^ 
-oriffinally, or to bring b.ick into this State, after being carried out of472. 
It, any slave from any port or place in the West Indies, or Mexico, or 
any part of South America, or from Europe, or from any sister State, 
feituated to the north of the Potomac River, or city of Washington, 
\inder the penalty of $1000, for each slave, to be recovered in aa 
action of debt, and lorfeiture of the slave. 

This provision does not extend to runaway slaves. 

Sec. 63. By the Act of '47, any slave carried out of this State, ia 
the capacity of Steward, Cook, Fireman. Engineer, Pilot, or Marioer, ^^^{1^*^^ 
on board any steamer, or other vessel trading with any port or place 
in the Island of Cuba, may be brought back into this State, if he may 
not in his absence have visited some other port or place in the West 
Indies other than the Island of Cuba, or a port or place in Europe, 
Mexico, South America or any State north of the river Potomac and 
City of Washington. 

Sec. 64. The 7th section of the Act of '35, providing for the con- ,p. « 
demnation and forfeiture of a slave by a Court of a Magistrate and Simmons, et al. 
Freeholders, was declared by the whole Court of Errors, in the State ' 

vs. Simmons, et al., to be unconstitutional. How the forfeiture 
declared in the 6th section is to be carried nut, is somewhat doubt* 
ful. I suppose it might be a part of the judgment on the indictment 
and convection of the owner for bringing back a slave, which he had 
carried to the prohibited places. The whole provision had better he 
repealed. Slaves visiting free States find nothing to enamour them 
of negro freedom tliere: in general, after all the labors of love of our 
negro-loving brethren of the free States, they, in general, return to 
their Southern homes, better slaves. Forfeitures, too, may occur 
under this Act, which none of us would bear. Every servant, (negro, 
mulatto, or mesuzo.) who 1ias been in Mexico during the war, and 
who has returned, is liable to be forfeited, and his master to pay a 
fine of $1000. Could the law be enforced in such a case? We have 
nothing to fear, if the whole Act of '35 be repealed. It ought to be, 
for no law should stand, which public opinion, in many cases, would not 
suffer to be enforced. Indeed there are few. very few cases, where the 
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Act of '35 could meet with public favor. I speak unrefervedly, Cor I 
am talking to friends, slave-holders — citizens of a State, whom I 
love, and whom I would have to be, " without fear, and vvithout 
reproach." 



CHAPTER III. 

Crimes of Free Negroes, Mulattoes, Mestizoes, and Slaves-^Tkeir 
Punishment aiid Mode of Trial, including the Law as to Runaways 
and the Patrol, 

Sec. 1. The general rule is, that whatever would be a crime at 
common law, or by Statute, in a white person, is also a crime of the • 
same degree, in a free negro, mulatto, mestizo, or slnve. In some 
instances the punishment has been altered, in othrrs new oftcnces 
liave been created. There are also cases, in which the slave or free 
negro, mulatto or mestizo, fh)m his status, would be guilty of » higher 
crime than a white person would be. under the same circumstance*. 
The state ts. These will be tried to be fully noticed, in this digest. Whenever a 
Crank, 2d Bail slave commits a crime by the command, and coercion of the master- 
mistress, owner, employer, or overseer, it is regarded as the crime of 
the master, mistress, owner, employer, or overseer; and the slave is 
not criminally answerable. 

Sec. 2. A free negro, mulatto or mestizo, cannot lawfully strike 
any white person, even if he be first strirJcen, and therefore, if he 
commit homicide of a white person, generally, he cannot be guilty of 
manslaughter; he is either guilty of murder, or altogether excused- 
/ suppose if one without authority to govern or control a ^fte negro, 
mulatto, or mestizo, were in the act of endangering lifeor limbof the 
free negro, mulatto, or mestizo, and he, to defend himself and save 
life or limb, were to slay his assailant, it might be excusabfe. A free 
negro, mulatto, mestizo, or slave, slaying one of the same status, 
would be guilty o? murder, manslaughter, or be excused, se defen- 
dendo. as in the case of white people, at common law. 
P. L. icr. ®^^- 3- "^^^ ^"^^^ section of the Act of 1740 declares a slave who 

7 Si«t.402. gjjall be guilty of homicide of any sort, upon any white person, except 
it be by misadventure, or in defence of his master or other person, 
under whose care and government such slave shall be. shall, upon 
conviction, suffer death. 
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This seems to conflict in some degree, with what is said, 3d chap. 
let section. Still, I think what is affirmed there, is law. A homicide 
committed by the command and coercion of the master, is not one oi* 
which the slave is guilty, but the master is aicnie guilty of it. 

Sec. 4. By the 24th section of the Act of 1740, it is provided, if a P. L W».^ 
slave shall grievously wound, maim, or bruise any white person, unless 
it be by the command, and in the defence of the person or property 
of the owner, or other person having the care or government of such 
slave, such slave on conviction, shall suffer death. 

Sec. 5. The 18th section of the Act of 1751 (which having altered 7 srat. 426. 
the Act ofl740, is by the Act of 1783, continaing the Act of 1740, si^^^^^^a^NiS 
continued, instead of the parts altered) gives to the Courts trying *^'Jj^j^*'j»*<>"»' 
any negro or other slave, for any offence under the Acts of 1740. or Strob* 
1751. where any favorable circumsrances appear, the power to miti- 
gate the punishment by law directed to be inflicted. 

Sec. 6. The meaning of the words grievously wound, maim, or 
bruise, has never received any precise adjudication. In the case of 
the State vs. Nicholan. a portion of the Court indicated their opinion 
to be, that to grievously wound, maim, or bruise, meant such an 
injury as might endanger life or limb. This is. I think, the Irue 
meaning. The subject, before '48, passed under my review, in the 
unfortunate case, in York, which led to the passage of the Actof *43* * 

In that case, the lady on whose body the outrage was attempted, was 
seriously bruised, yet so, as in no way to endanger life. I thought, 
and sO derided, that the slave whs not guilty of a capital felony. 

Sec. 7. By the Act of 1843. any slave or free persan of color, (mean- ^ ataf,258; 
ing any free negro, mulatto, or mestizo) who shall commit an assault 
and battery on a white woman, with intent to commit a rape, shall 
on conviction, suffer death, without the benefit of clergy. 

Sec. 8. The 24th section of the Act of 1740, declares any slave, p. l i69. 
who shall strike any person, unless it be by the command and in'^®*^**^ 
defence of the person and property of the master, or other person 
having the care and government of such slave, for the 1st and 2nd 
offence, liable to such punishment as the Court may think fit, not 
'extending to life or limb, and Cor the 3d offence, to the punishment of 
death. Under the 4th section, and this of the 3d chapter, it ought 
to be remarked, that that portion of the 24th section of the Act of 
1740. which exempts a stave from punishment for acting in obedience 
to his master and in his deft^nce. requires more to make out his 
exemption than the Act intended. For it not only requires that the 
striking, wounding, maiming, and bruising, should be under the com* 
mand of the master, but also in defence of his person or property. Ei- 
ther the command of the owner or other person having the care or gov- 
ernment of the slave, the defence of his person or property should be 
enougtil The law ought tobeao ainended. Any slave seeing a white 
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roan about to knock bis master down, or in the act of steolin^ hiff 
properly, ought not to wait for a commanO — his blow in dtjfence; 
under such circumstances, ie good and ought to be lawful. 

PL. 167. Sec. 9. The 16th section of the Act of 1740, provides that any- 

slave, free negro, mulatto, Indian, or mestizo, who shall wilfully and 
maliciously, burn or destroy any stack of rice, corn, or other gruin, of 
the produce, growth, or manufacture of this State, or shall wilfully 
and maliciously set fire to, burn or destroy any tar kiln, barrels of 
pitch, tar, turpentine or rosin, or any other goods or commodities, the 
growth, produce or manufacture of this State, or shall feloniously 
steal, take, or carry away any slave, being the property of another, 
V)ith intent to carry such slave out of the State ^ or shall Willully and 
maliciously poison, or administer any poison to any person, freeman, 
woman, servant, or slave, shall sufi'er death. Over these and all 
other offences, lor which, under the Act of 1740, death may be the 
punishment, the Court, under the 18th section of the Act of 1751, 
mentioned in the 5th section of the 3d Chapter of this Digest, have 
the power of mitigating the punishment. The term Indian, used in 
this 16th section of the Act of 1740, means either a freed Indian, (one 
who was once a slave) or an Indian not in amity with this govern- 
ment (See 3d section of 1st Chap.) In the case of the State vs. 

jy^; »*»^ *^'^^' Whyte and Sadler, it was held that the Act of 1754, making it a 
felony without clergy, to inveigle, steal, or carry away any slave, 
applied to slaves, as well asto free people, and hence therefore, that 
it repeals that provision of the Act of 1740, which made it capital, on 
the part of a slave, ''to steal, take, or carry away any slave, the pro- 
perty of another, with intent to carry stich slave otit of the State. I 
think the decision very questionable. For in 1783, the Act of 1740 
was continued as law. without noticing this supposed repeal of 1754. 
If the Act of '54. ii this respect, and not the Act of '40, is to govern 
slaves, then every slave aiding another in running away, is liable to 
be hanged. This certainly is rather a hard consequence. 

I>. L. l«r. 7 Stat. Sec. 10. By the 17th section of the Act of 1740, and the 14th 
, 424,425. gpctionoftheActof 1751,amendingthesame,anyslave,whoshaIlraise 
or attempt to raise an insurrection, or shall delude and inlice any 
slave to run away and leave this State, and'shall have actually pre- 
pared provisions, arms, ammunition, horse or horses, or any boat, • 
canoe, or other vessel, whereby the guilty intention is manifested, 
is liable, on conviction, to be hanged, unless the Court, from favora- 
Rble circumstances, should mitigate the sentence, or from several 
being concerned, should be disposed to select some, on whom they 
would inflict other corporal punishment. \ 

r7(i^7^sii"^4t7 ^^^' ^^- ^ ®^^^® ^^® ^^^'^ harbor, conceal or entertain any slave , 
that shall run away, or shall be charged or accused with any crimi- i 
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nal matter, shall suffer such corporal ponishmentj not e:ctencling to 
life or limb, as the Cour.t may direct. 

Sec. 12. A free negro, rauhitto, or mestizo, who in 29lh section of^^^g^^jgg, p. 
the Act of 1740, was liable to a" penalty for harboring a slave, is by 'if: J stai.460, 
the Act of 1821. (which operates as an implied repeal.) if he or she Wood, Uud. 164. 
harbor, conceal or entertain any fugitive or run away slave, liable 
on conviction to such corporal punishment, not extending to life or 
limb, as the Court may in their discretion think fit. 

Sec. 13. The 3(>th section of the Act of 1740, prohibits any slave p. L. 170, I7i, 

7 Stat 4(R-8. 

residing in Charleston from buying, selling, dealing, trafficking, bar- ' 
tering, exchanging or using commerce lor any goods, warcc?. provi- 
sions, grain, victuals of any sort or kind whatsoever, (except slaves 
who, with a ticket in writing from their owner or employer, may 
buy or sell fruit, fish and garden stuff, or may be employed as por- 
ters, carters, or fishermen — or may purchase any thing for the use 
of their masters, owners, or other person, who may have the care 
and government of such slaves in open market.) All goods, wares, 
provisions, grain, victuals or commodities, in which such traffic by 
slaves is carried on, are liable to be seized and forfeited, and may 
be sued for and recovered before any Magistrate of Charleston, one 
half to the informer, the other half to the poor of the parish of St, 
Philip's, and the Magistrate by whom the forfeiture is adjudged, is 
authorized to inflict corporal punishment on the slave engaged in 
such traffic, not exceeding twenty stripes. The 31st section prohibits mo, 7 9ut.409. 
any slave belonging to Charleston, from buying any thing to sell again, 
or from selling any thing on their own account in Charleston. All 
goods, wares and merchandize purchased or sold in contravention of 
this section, are liable to be forfeited by the judgment of any Magis- 
trate of Charleston, one half to the use of the poor, the other half 
to the informer. 

Sec. 14. If .any slave, (without the command of his or her master, p. L.27S. 
mistress, or overseer, evidenced by a ticket in writing,) shall shoot 
or kill between the 1st of January, and the last day of July in each 
year, any fawn, (deer.) or any buck, (deer.) between the 1st of 
Sept. and last day of Oct., and between the 1st day of March and 
last day of April, such slave, upon conviction before a Magistrate. 
by the oath of a sufficient witness, or the confession of the said 
slave, shall, by order of the Magistrate, receive 20 lashes on the 
bare back, unless security be given for the payment within one 
month of the fine imposed by the Act, on white or free persons. £2 
proclamation money, equal to $6 44-100 for each fawn or buck killed. 
If the slave shall kill a doe, between the 1st day of March, and tht- Id ^^ j^h ^! 
1st of Sept., without the consent and privity of the owner or over-^*^'"^'®^' 
seer, such slave is liable, on conviction before a Magistrate and four 
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freeholtlers (sw^orn according to the 4th section) to receive 39 laslie0 
on the bare hack. 

Sec. 15. A elave detected in fire hunting, or who shall kill in the 

p. L.497. night-time, any deer, horse or neat cattle, or stock of any kind, not 

the property of his master or owner, without the privity or consent 
of tlie owner or overseer of the said sJave. such slave, on conviction 
bt^fore a Court of one Magistrate and four freeholders, sworn to the 
best of their judgment, without partiality, favor or affection, to try 
the cause now depending between the State, Plaintiff, and B. the 
slave of C. Defendant, and a true verdict give, according to evi- 
dence, is liable to receive 39 lashes on the bare back. 

Sec. 16. Any slave, who. not in the presence and by the direction 
of some vviiite person, shall mark or brand any horse, mare, gelding, 
colt, filly, ass, mule, bull, cow, steer, ox, calf, sheep, goat or Jiog, 

fiec."Actof'69. is liable to be whipped, not exceeding 50 lashes, by the order of any 
Magistrate before whom the offence shall be proved by the evidence 
of any white person or slave. 

Sec. 17. The Act of 1834. authorizes the Court, before which a 

Acts of '34, p. 12. sinve or free person of color is convicted of any offence, not capital, 
to punish the offender by imprisonment, provided this Act shall not 
abolish the punishments which were then by law imposed. Under 
this Act, the question will arise, whether the punishment by impri- 
sonment is cumulative; or whether, when resorted to, it is in place 
of the other punishment to which the offender is liable. I incline to 
the opinion, that the punishment is not cumulative, but may be 
substituted for other punishment, at the discretion of the Court, 

The statp, ex re. Sec. 18. A slave guilty of insolence to a while person, maybe 

v8.'Mai.^nd^'^**"-tr»ed by a Court of a Magistrate and freeholders, and punished at 

Mlrhml!Di8i."2 t.h iir JisoPrttioi. lot ex«:enJinir to life or limb. 

^^'^oh. gEC. 19. " iVb/ree p€7*5on q/*co/or," (meaning, I suppose, ** no free 

negro, mulatto, or mestizo") or slave, can keep,useor employ a still, 

or other vessel, on his own account, for the distillation of spirituous 

AciofiP3i, ist liquors, or be employed or concerned in vending spirituous liquors of 
and 2d sec. p. 13. ^ ..' , . . , . . ^, n • i . 

any kuid or description, and on conviction thereof, is regarded as 

guilty of a misdemeanor, and is to be punished not exceeding fifty 

lashes, at the discretion of the Court; and the still or other vessel 

is forfeited, and the same is to be sold under an execution to be issued 

by the Magistrate granting the warrant to apprehend the free negro 

or slave, and the proceeds of the sale are directed to be paid to the 

Commissioners of the Poor. 

Act of 31 4th sec- ^^'^- ^^' ^ slave, or free person of color, (meaning as is above sug- 

P- '3* gested) who shall commit a trespass, which would subject a white 

person to a civil action, and for which no other penalty is prescribed, 

is regarded as guilty of a misdemeanor, and is to be punished at the 

discretion of the Court trying him, not extending to life or limb. A 
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question will ariae under this Act, whether any civil remedy by way 
of trespass, can now be had against any negro, mulatto, or, mestizo, 
for a trespass by fttra or her committed ? 

Sec. 21. A free negro, mulatto, mestizo, or slave, being a distiller. Act of '34, last 
vendor, or retailer of spirituous liquors, who shall sell, exchange, give parasraph,3d 
or otherwise deliver spirituous liquors to a slave, except upon the n Stat. 469. 
written and express order of the t3vVner, or person having the care of 
the slave, shall, upon conviction, ^if a slave) be whipped not exceed- 
ing fiftyiashes; if a free negro, mulatto, or mestizo, be also whipped 
not exceeding fifty lashes, and fined not exceeding $50; one ^^^^ o^n^c^t'^Ju 
the fine to the informer, the other half to the State. 

Sec. 22. A slave, or free person of color, (meaning as before sug- Actof'33,SM 
gested) convicted of a capital offence, is to be punished by hanging ; ^®*^- P- ^^' 
if convicted of an offence not capital, a slave is to be punished by p. 40, 
whipping, confinement in the stocks, or treadmill, or as is prescribed 
by the Act of '34, (see ante 1st sec.) imprisonment may be resorted 
t-o. A free negro, mulatto, or mestizo, is liable to the same punish^ 
raant, or may he fined. 

Sec. 23. In all parts of the State, (except in Charleston,) slajves Actof'39, sec. ' 
or free persons of color, (meaning as suggested ante49thsec.) are to ^^^"stltt ^a^ 
be tried for all offences by a Magistrate and five freeholders; Ihe ^j^*^jj."]|^^^ j^^^ 
freeholders are to be obtained by the Magistrate, who issues the war- 1848. 
rant, summoning eight neighboring freeholders, out of whom the pri- 
soner, (if he be a free negro, mulatto, or mestizo) or the owner or 
overseer, (if a slave) may select five to sit upon the trial, and upon 
good cause shewn against any freeholder, to be determined by the 
Magistrate, another shall be substituted in his place. If the prison- 
er, the owner, or overseer, should reftfse or neglect to make the selec- 
tion of the five freeholders to sit, the Magistrate may himself make 
the selection. 

Sec. 24. In Charleston, (including tlie Parishes of St. Philips and eth ace. Act of 
St. Michael's) slaves, free negroes, mulattoes and mestizoes, are lia-'ifj},^g,c.Actof 
ble to be tried for capital offences by two Judicial Magistrates and ^-)^j JJ; "I^jjq ^^^ 
five freeholders, vr slaveholders^ who, I suppose, ought to be obtained 1 -S- v-'^^- 

Act 01 '.W, sec. 

as directed— ante 22nd section — and in such cases there must be a 1--2, p. 59.-6O. 
concurrence of all of the freeholders, and one of the Magistrates; in ^ichuias, 
cases not capital, they are to be tried by two Judicial Magistrates lil]^^^''^'^*' ^^^ 
and three freeholders or slaveholders, a concurrence of a majority of 
the jurors and the presiding Magistrate, is enough for conviction ; if 
the jurors be unanimous, then m that case the concurrence o^ the 
Magistrate is dispensed with. In all cases, the ministerial Magis- 
trate, issuing the warrant, is to attend the Court, and act as prosecu- 
ting officer. 
Sec. 25. The anomaly is presented here of two different systems of 
5 
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jurisprudence for the State a«d Charleston, Both cannot be right, 
one should give way to the other. 
ActoP39, sec. Sec. 26. The jurors when organized, should be sworn by the 
Magistrate, to well and truly try the case now. pending before you, 
and adjudge the same according to evidence. So help you God. 
Act of 1764, sec. Sec. 27. A slave, free negro, mulatto or mestizo, charged with a 
Act of '39, sec* criminal offence, is to be tried within six days, if it be practicable. to 
■^' ' give at least one day's notice of the time and place of trial to the free 

negro, mulatto, mestizo, the owner, overseer, or other person having 
the care and government of the slave — which voiice must, in all cases, 
be fairly given before the trial ran proceed. 
Actof»39, p. 22. Sec. 28. On the trial of a slave, free negro, mulatto, or mestizo, it 
is the duty of the Magistrate to stale in writing, plainly and distinct- 
ly, the offenc€ charged against the prisoner, and for which he is on 
trial ; to this charge the prisoner ought to be required to answer, 
either by himself, or through his guardian, master, owner, overseer, 
or other person having the care end government of such slave on 
trial, or by the attorney employed to defend such prisoner. In ev^ry 
such trial, the prisoner is entitled lo the benefit of the services of an 
attorney at law, to defend him. The Magistrate is bound to keep a 
correct statement of the testimony given agamst and for the prisoner, 
^ and to annex it to the charge, (the accusation.) The judgment of 
the Court in the country Districts and Parishes, must be in writing, 
and signed by the Magistrate and any four of the freeholders, or by 
the whole, if they agree. In Charleston, it must be made up a& 
directed, (ante sec. 23.) and must be signed by those required to con- 
cur in it. It is in all parts of^the Slate to be returned to the Clerk's 
office of each judicial district, a«d be there tiled. 
Act of 33 sec 3 ^^^* ^^' ^^^^ ^ slave, free negro, toulatto or mestizo, is capitally 
p-41. convicted, an application may be made to any one of ihe Judges of 

28, p. 23. ' the Courts of Law of this State, in open Court^ or at Chambers, for 

a new trial. The Magistrate presiding, is required for such purpose, 
to furnish a full report of the trial j and if from that, as well as from 
affidavits on the part of the prisoner, (which before being laid before 
the Judge must be shewn to the Magistrate presiding.) the Judge 
should be satisfied the conviction is erroneous, a new trial is to be 
ordered, on which neither the Magistrate, nor Magistrates, nor any 
of the freeholders, who before sat on the case, are to sit again. To 
afford opportunity for this appeal to be made, or for an application to 
the Governor for a pardon, time, reasonable time, must be allowed 
by the Court between the conviction and the execution of tlie sen- 
tence. 

Sec. 30. Under these provisions, there is not any very well settled 
practice. Before a motion for new trial ought to be heard, reasona- 
ble notice of the time and place of such motion should be given to the 
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Magistrate presiding. When a neW trial is ordered, I have always 
directed the Clerk of the Court' to summon the Magistrate and free- 
holders, who should try the case de novo, and to give notice to all con- 
tierned, of th^ time and place of trial, and if necessary, to issue sum- 
mons for the witnesses. This seemed to secure, in the best way I 
<;ould'devi3ej consistently with the law, an impartial administration 
of it. 

Sec. 31. The right of appeal, in cases not capital, and to afford 
sufficient time in such cases, for Jin application for pardon, ought to 
be provided for. For many are the errors and abuses of power com- 
ttiitted in this behalf. The whippings inflicted by the sentence of 
Courts trying slaves and free negroes, are most enormous — utterly 
disproportioned to offences, and should be prevented bi^all the means 
in our power. In all cases where whipping is to be resorted to, I • 

would limit the punishment by Jaw, in all cases affecting *oth black 
and white, to forty, save one, and direct it to be inflicted in portions, 
-and at considerable intervals of time. Thus mingling imprisonment 
and whippings together, and holding the rod suspended, in the con- 
templation of the party, until the delay itself would be worse punish- 
ment than the infliction. 

Sec. 32. The tribunal for th^ trial of slaves and free negroes, (a 
Magistrate and freeholders of the vicinage) is the worst system 
which could be devised. The consequence is, that the passions and 
prejiidices of the neighborhood, arising from a recent offence, enter 
into the trial, and often lead to the condemnation of the innocent. — 
The Charleston scheme is better than that which prevails in the 
country. Still I think it none of the best. I would establish a tribu- 
nal to consist of one judicial Magistrate, to be appointed by the 
Legislature, to try all criminal cases against free negroes, mulattoes, 
mestizoes or slaves. He should be compelled to hold his Court on 
the first Wednesday in every month, at the Court House ; and he 
should have the power to direct a Constable, (whom he should be 
authorized to appoint to attend his Courts) to summon 24 freehold- 
ers or slaveholders of the District, and out of them a jury of 12^ should 
be empannelled to try the prisoner, allowing him as far a» ten, a 
peremptory challenge, and on cause shewn, to the balance of the 
panneJ. The Magistrate issuing the warrant, should be required to 
«tate the offence and act as prosecuting officer. To the charge thus 
presented, the prisoner should be required to answer; and he should 
have the benefit of an attorney's services, to defend him, on the law 
and evidence. The judicial Magistrate should be required to charge 
the jury on the law and the facts, as a Judge of the Law Couj-ts now 
does. The jury should simply say guilty or not guilty. The Magis- 
trate presiding, should pronpunce the judgment of the law. The 
prisoner on conviction should have the ri^ht of appeal ^o the Court 
of Appeals, and no sentence should be passed until the case was 
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there heard, and the prisoner remanded for judgment. The judicJcll 

Magistrate, his Constable, and the Magistrate issuing the warrant, 

should be compensated by fees, to be paid, in all cases, by the State* 

Act of '29, p. 28, Sec. 33. Under the law, as it now stands, the State is liable for all 

*^^' ^' the costs attending negro trials, (except free negroei*, mulattocs, and 

mestizoes, in the Parishes of St. Philips, and St. Michael's, who iC 

convicted, and able to pay. are declared liable to pay the same, and 

P. L. 16a also under the 21st section of the Act of 1740, if the prosecution 

against a slave, free negro, mulatto, or mestizo, appears to be mali-' 

cious, the Court trying the case, and satisfied of that fact, may order 

and compel the prosecutor to pay the costs.) This provision of the 

ActBof»29,p.28,21st section of the Act of 1740, is re-enacted, as to slaves, in the Macris- 
eec. 2. ' > , e 

trates' and Constables' Acts for St. Philip's and St. Michael's, passed 
in 1829. 
Eiparte Brown, Sec. 34. A slave cannot be twice tried, and punished, for the same 

2d Bail. 323. ^ j r , 

ottence. 
Sec. 35. If a slave be out of the house or plantatioi>, where such 
J^5 ■®<^'^ct slave resides, or without some white person in coaipany, and should 
P. L. 165. refuse to submit to, and undergo the examination of any white per- 

son, it is lawful for such white person to pursue, apprehend, and 
moderately correct such f^ktve, and if such slave shall assault and 
strike such white person, such slave may be lawfully killed. 

Sec. 36. Masters, overseers, or other persons, have the power to 

apprehend and take up any slave found out of his or her master's or 

owner's plantation at any time, but more especially on Saturday 

Sec. 36, Act oi nights or Sundays, or other holidays, not being gn lawful business, or 

P^L 172 ^^^ ^^*^^^ ^ ticket from the master, or not having some white person 

in company, and even with a ticket, if armed with wooden swords or 

other mischievous and dangerous weapons, and to disarm such slave, 

and all such mentioned in this section, to whip. 

35th BPc. of the ^^c. 37, Any person is authorized to take up ^ny runaway slave. 

i»^L°ic9^ist sec ^"^ ^^ seems, it is now the duty of the person taking up a runaway, 

Aciopss. (when he knows, or can be informed without difficultv, to whom such 

I*. L 441. ^ ' . * .^ 

f)3d Bee. Act of slave belongs) to send such slave to the said owner, but if the owner 
be unknown, then in Charleston District, it is the duty of the person 
isth sec. Ordi; taking up such runaway slave to send within five days, the same to 
of Charleston, the Work House in the city of Charleston, the master of the Work 
315. "^ *^^' House is to admit every such slave upon a certificate from a Magis- • 
trate of the District, or Mayor, or one of the Aldermen of the cityy 
containing the particulars of the apprehension of such fugitive slave, 
and requiring his confinement; in all other parts of the State th© 
runaway slave is to be sent to the Gaol of the District. It is the duty 
of the Master, Gaoler or Sheriff, to securely keep the slave so com- 
mitted, and if the same escape by negligence, the Master or Sheriff, 
(for the gaoler is merely the Sheriff's keeper.) is liable to the owner 
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for the value of the slave, or sacih damages as may be sif?ftaincd hy 

such escape. Information of the slave so committed to the care at Jlj^'j^/j^-^^''''- 

the Master of the Work House, is to be by him sent to the owner, if t'liarusJnn, city 

Likws. 315. 

known; if he be unknown, the Master of the Work House is to adver- 
tise such slave in the city paper, (under the advice of ihe City Alt'y.) 
giving the name, age, and other further description, so that the 
owner may be informed the slave is in custody. In other parts of the 
State, the runaway is to be advertised once a week for 3 months, iu' 
some public gazette, by the SherifFor Gaoler, who is also required, if 
the owner's name and address can be obtained, to give him specific 
notice of the confinement of the said runaway. The advertisement 
must contain the name, age, and other particular description of sudi 
slave, and the name of the person said to be the owner. The Gao-ier 
or Sheriff, and the Master of the Work House, is liable to a fiae of 
10*. or $2 14 for such slave committed as a runaway, neglected to bo 
advertised. The runaway is to be kept for 12 months, if not claimed 
by the owner, and in Charleston, proof of property made on oath 
before one of the Judges of the Common Pleas, or any Magistrate, 
within twelve months from the date of the advertisement in Charles- 
ton, in other parts of the State, from the commitment, the runaway 
is to be sold. In Charleston the sale is to be made by the City She- 
riff, he giving one month's notice of the time, place, and reason of isthandioth 
such sale; he is to give to the purchaser a receipt for the money Charleston, '3<?, 
arising from siich sale, specifying the reasons of the sale, and he (the ^'^^ ^*^"» ^*" 
City Sheriff) is directed to pay the said proceeds to the City Treas- 
ury. Out of the fund so paid over, is to be deducted the expenses of 
the said runaway, as provided and allowed by law. The balance is 
to be retained by the City Treasurer, for the oWner, but if not claimed 
within a yeai* and a day it is to be paid into the State Treasury, and 
out of it. Ipr'esume, the Commissioners ofPublic Buildings of Charles-* 
ton District afe entitled to draw it. under the general law of '39. In 
other parts of the State, the Sheriff of the District is to advertise thep^setf. ofActof 
runaway for a month, and then to Sell ; and after paying the charges 
or expenses allowed by law, the balance is to be paid to the Commis- 
sioners of Public Buildings, and is to belong to them absolutely, if 
not claimed by the owner of the slave so runaway, within two years. 
The title to be executed by the Sheriff to the purchaser of such run- 
away, is good, Jtnd bars the rights of the owner. Any neglect or 
default in the duties required by the 53d section of the Act of '39, 
Subjects a Gaoler or Sheriff to an action on the case. 

Sec. 38. A person taking up a runaway, and failing to send the 
eame to the work house, or the District gaol within five days, is lia- . ,,j^ 
ble to pay 20s. or J4 28-100 for every day the same may be retained. P- l ^i- 
The person taking up a runaway, is entitled to 10s. or $2 14-100 for I8th sec. ord. 
taking up such runaway, 4d or 7-100 for every mile from the place city i^wiiTiS?* 
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where taken to the owner's residence, (if the runaway be car- 
ried to the owner.) or to the district gaol or the work house, and 
half a dollar per day for the travel, computing the journey at 25 
miles to the day. To entitle the person taking up a runaway, to 
these allowances, he must carry the slave to a neighboring Magis- 
trate, who may examine on oath the captor, touching the time and 
distance he has necessaHly travelled, and shall go with such slave, 
and the said Magistrate shall give a certificate on a juet estimate of 
such time and distance, and on presenting such certificate, the gaol- 
er is to give his note for the same payable to the bearer. The Mas- 
ter of the Work House is lo pay the same, instead of giving a note. 
These fees are to be paid to the Gaoler, or Master of the Work House, 
by the owner, or out of the sale of the said runaway, if he should not 
be claimed by the owner and be sold. 
36th ami 37th Sec. 39. It is the duty of the Master of the Work House, Gaoler, 

1740.*' ^^^^'^'^'"^or Sheriff, to provide sufficient food, drink, clothing and covering, for 
P. L. 169. every runaway slave delivered into the custody of either. The 

11 Stat. 11. Gaoler or Sheriff is entitled to charge 20 cents per day for each run- 
away confined, and also for all necessary expenses in providing 
20th Bee. ord. of^'^^^^^^ ^^ blankets. In the Work House, a runaway slave is direct- 
^39, City Laws, gd to be put to labor on the tread-mill, and therefore no charge for 
diet is made. 

Sec. 40. Each militia beat company, by its commander, (except 
«ec. Act of '39. the Company or companies on Charleston Neck.) is divided into con- 
venient patrol districts. All the free white male inhabitants, above 
the age of eighteen years, of each patrol district, are liable to do 
patrol duty, except aliens or transient persons above the age of forty- 
five years, or who have not resided within the State for six months, 
or persons who are above the age of forty-five, who do not ownftlaves, 
or alien enemies. Persons liable to do patrol duty, may send in their 
places, respectively, an able-bodied white man, between the ages of 
sixteen and sixty, as a substitute; and for failing to discharge patrol 
duty, in person or by substitute, each person liable to do the same, 
without a legal excuse, is liable to pay a fine of $2 for each default, 
and ten per cent, on his general tax of the preceding year. 
3d and 4th sec. Sec. 41. It is the duty of the commanding officer of each beat 
n^sSi.'^. company, to make out a roll of the inhabitants of^each patrol divi- 
sion, liable to do patrol duty, and from such roll, at each regular mus- 
ter of his company, to prick off, at his discretion^ any number of per- 
sons to do patrol duty until the next muster, and appoint some pru- 
dent and discreet person to command the said patrol. If tlie officer 
commanding the beat company, fails to prick off, at each muster, the 
patrol of each division, or the commandant of the patrol fails in his 
duty, each of them is liable to a fine not exceeding $30. 
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Sec. 42. It is the duty of the commandant of the patrol to call S'haH^iShiec. 
them out at least once a fortnight, and to take up, and correct with ii Stat, gs— 60. 
stripes, not exceeding 20, with a switch or cowskin, all slaves found 
outside of their owner's or employer's plantation, without a ticket or 
letter to shew the reasonableness of his absence, or some while per- 
son in company to give an account of the business of such slave; 
and also, if the slave have a ticket, and has in his possession, a gun, 
pistol or other olfensive weapon, unless such slave be on lawful busi- 
ntess, or in company with some whire person not less than ten years, 
of age. Fire arms, and other offensive weapons, found by ihe patrol Actoi'43^ 
in the possession of a slave, in violation of the above provisions, are s*"*^-^ ' 
liable to seizure by them, and condemnation ami forfeiiure to the use 
of the regiment to which the patrol may belong. To obtain such 
forfeiture, the leader of the patrol making the seizure, must, within 
ten days, go before the nearest Magistrate, and make oath of the 
manner, time, and place of taking, and if the Magistrale shall be sa- 
tisfied of the legality of the seizure, he shall summon the owner of 
the slave from whom the arms have been taken, to appear before 
him within ten days, to shew cause wliy the arms should not be con- 
demned. If the owner should fail to appear, or appearing, should 
shew insufficient cause, the said arms or weapons shall, by certificate 
under the hand of the Magistrate, be '-declared cond.emned^'^'* and 
may be sold within ten days, and the proceeds, after payment of the 
costs, paid to t^e paymaster of the regiment. 

Sec, 43. The patrol have the power, and are required to enter into 6tr> sec Act or38, 
any disorderly house, vessel or boat, suspected of harboring, traffick- ^' * ^ ' . 
ing or dealing with negroes, whether the same be occupied by white 
persons, free negroes, raulattoes, mestizoes or slaves; and to appre- 
hend and correct all slaves found there, by whipping, (unless, as I 
apprehend, such slaves shall have not only a ticket to be absent, but 
also a ticket to trade.) The patrol is required to inform a Magis- 
trate of such white persons, free negroes, mulattoes or mestizoes, as 
may be found in such house, vessel or boat, and to detEiin, until re- 
covered by law, such produce or articles for trafficking, as may be 
therein found, if such detention be authorized by any three freehold- 
ers or any Magistrate. It is the duty of the owner ol each boat or 
vessel navigating the public rivers or canals of this State, to keep 
and produce to the Magistrates or patrols, when required, a list of all 
the negroes composing the crew, with their owners' names, and a de- 
scription of their persons. 

Sec. 44. The patrol may, as is stated in the 44th and 45th sec- nth and I4th 
tions of chapter 2ud of this digest, break up unlawful assemblies o^ ii^suit.'69 Wt 
slaves, and inflict punishment on slaves there found, not exceeding 6i- 
20 stripes, with a switch or cowskin. 

Sec. 45. Every owner of a settled plantation, who does not live on 
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l^'^^nSi^^^ ^^^^ same six months in every year, and who employs upon the gnme 
li ^iat. fifteen or more slaves, is required to keep upon the same, some white 

man, capable of performing patrol duty, under a penalty of fifty cents 

per month for each and every working slave employed ou the said 

phxntalion. 
^'sl^^iSi^t^^ Sec. 46. Patrols are not liable, in the discharge of their duty, to 
ci- the payment of any tolls. 

jsth sec. Act of Sec. 47. In incorporated towns and villages, the power and duty 
gj' '*• P" of regulating the patrol in the same, is vested in and devolved upon 

the municipal authorities of the same. 
The State vs. Sec. 48. The Captain of a Beat Company, cannot constitute him- 

Cole anil olhers, ir *i /^ x • p t> . i 

2Mcu. 122. sell the Captain of a Patrol. 

Hojtgvs. Keller, Sec. 49. The ticket or pass to a slave, need not stale the place to 
Mcc. fia. wliicli lie or she is to go, and a patrol whipping a slave, with such a 

mo! ^*^'^'^^^*^' pass, are trespassers. The form given in the Act of 1740, "Permit 

this slave to be absent from the plantation of A. B. until ," or 

any other equivalent form, will be sufficient. 
7fh nnd Rth sec. Sec. 50. It is the duty of Captains or Commanders of Patrol, to 
ii^sSit. 09. keep their respective commands in good order and demeanor, when 
on duty ; and any patrol man misbehaving himself or neglecting or 
disobeying the orders of his commandant, is liable to a fine of not less 
than $2, nor more than S20. If the Captain of a Patrol acts disor- 
derly, so as to defeat the proper execution of the patrol laws, he is 
liable to be returned by any member of his command, or any other 
person competent to give evidence, to the commanding officer of the 
Beat Company, who is to return him to a Court Martial for trial, and 
if found guilty, he may be fined not less than $5, nor more than $50. 
loth sec. Act of Sec. 51. Each Captain of the Patrol is required, at the net regu- 
^39. 11 Stat. p. j^^ muster of the Beat Company, after his appointment, to make a 
return, on oath, of the performance of his duties. Failing to make 
such return, he is liable to a fine of $20. 
17th sec. Act. of ^^^' ^^' '^^^ penalties to be incurred by the commanding officers 
'^. p. 61. 11 of Beat Companies, commandants of the patrols, and patrol men, for 
neglect of duty, or violation of law, may be imposed by Courts Mar- 
tial. 
19th sec. Act of Sec. 53. If the patrol be sued, and the party suing, fail to recover, 
'39. 11 srat. 61. ^^ .^ liable to treble costs ; which is full costs, to which is added one 
half, and then half of that half. 

Sec. 54. The Act of '39 in repealing all other laws on the sabject 
of the patrol, unfortunately excepts the Act regulating the perform- 
ance of patrol duty on Charleston Neck. The Act o^ '23, so 
saved from repeal, differs in many respects from the general 
Ac* of »23,scc. t, law. which it is now necessary to state, ist. A majority of the com- 
^' pany officers is to direct how the company is to be divided into patrol 

districts, and the Captain is so to divide it, and it is so to contimie 
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until altered by a majority of said officers. The officers failing to do 
this duty, are liable to a fine of $30, to be recovered in the Court of 
Law. (by indictment) as no mode is appointed by th^ Act. 2d. All2diectionr 
white males above 18 and under 60, residing in said patrol ditstricts, 
(except ministers of the Gospel) all females owning t^n siavee above 
the age ot t<en years, and all persons having settled farms, or a house 
and lot, with five or more slaves above the age of 16. residing within 
the said companies^ are liable to do patrol duty. Females required 
to do patrol duty, must of course do so by substitute. 3d. The com-oj ,j 
raanding officer, or officers of a company are to appoint in writing, 
the leader of the patrol, whose qualification and term of office is the 
same as pointed out in section 40. The person so appointed refusing 
to accept, the commanding officer or officers of companies or the lead- 
ers of patrolj not peforming the duties required, are liable to a fine Of 
$20. to b^ recovered by indictmeift, in-thje Court of Law, and paid to 
the Commissioners of Cross Roads. No person can be compelled to 
serve as leader, more than once in 12 months. 4th. The patrol is not 
only authorized to enter disorderly houses, &c., as stated in section 
42; but if resisted, they are authorized to break open doors, windows, 
and locks ; they are required to produce to the Magistrate, whom they 
may inform of white persons, free negroes, mulattoes and mestizoes, 
found in such houses, the produce or' an ides for traifickin^ found 
there, to be disposed of according to law. 5th. The Reader of a patrol 
is, as is stated in section 49. t» keep his command in good order, <fec. ; 6th and 7th boc. 
any patrol rnan, misbehaviug, &c,, is liable to a fine of $2, to be^**^**' 
imposed by the officers of the company to which he belongs, and to 
be paid to the Commissioners of Cross Roads, Charleston Neck. — 
A leader acting disorderly niay be proceeded against as stated in 
section 49; he is to be tried by a Court consisting of the officers of 
his company, or any 3 officers of the Regiment, and may be fined $10, 
to be paid to the sanve authorities. Commissioners of Cross Roads, 
Charleston Neck. 6th. A substitute for patrol must be between 18 8th section. 

and 60. 7ih. Free nei^roes, mulattoes, or mestizoes, found on.^^ 

. lOth section. 

Charleston Neck, are to be treated by the j)atrol, as slaves, unless 

they produce their free papers, office copies, or other satisfactory 
evidence of freedom. If found out of their own houses, or the enclo- 
sure of iheir employer, not having a regular ticket from their guar- 
dian, after 9 P. M.. from 20rh Sept. to 20th March, and 10 P. M., from 
20tli March tp20th Sept. they are declared liable to be treated as slaves 
wiihout a pass. 8th. No grocery, retail "shop, or any store, shop, or 
place, wherein are vended spirituous liquors, is to be kept open on the ^^'^ ■«<^i»o'>. 
Sabb ith day. or any oil\er day after 9 P. M., from 20t.h Sept. to 20th 
March, and after' 10 P. M., frcn 20th March to 20th Sept., any owner, 
or occupant violating this law, or trading, trafficking, or bartering 
therein, with any slaves, free neg.oes, mulattoes, or mestizoes, is 
6 
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12th B<»tion. 



13th section. 



14th section. 



15th section. 



16th section. 



Act of '45, 1st 
and 2d sec. . 
11 Stat. 344. 



Jiable tp a fine of $50, to be recovered by indictraeni, in the Court of 
Law, and paid to the Commissioners /of Cross Rosids. Chcirleston 
Neck. 9th. Each inhabitant of Charleston Nt;'ck, lihbl<? to patrol 
duty, is required to provide and carry with him on service, a good 
gun or pistol, in order, with at least 6 ball cartridges for the snme. or 
cutlass, under the penalty of $2, and 10 per cent on his general lax of 
the year preceding. 10th. The commanding officer of the company 
or companies on Charleston Neck, may appoint a Secretary, wliose 
duty it shall be to prepare and lay before the Military Courts herein 
before, mentioned, all necessary papers, and to keep a record of the 
proceedings of the same, which is to be open to the inspection of all 
interested. For this duty, he is exempted from j:atrol duty. llih. 
The leader of each patrol may appoint a warner to summon the 
patrol.; and for this duty he is exempted from the patrol. 12rh. It 
is the duty of the officers commanding the companies on Charleston 
Neck, and all Magistrates, to inform the leaders of the patrols, of 
unlawful assemblies, of negroes, (slaves.) free negroes, mulattoes, 
and mestizoes. The leaders on receipt of this information, are to 
turn out their patrols, and discharge the duty required by law ; tail- 
ing to do this, they are respectively liable to a fine of $20, to be paid 
to the Commissioners of Cross Roads, Charleston Neck. For unir 
formity sake, I think this Act of '23, should he repealed. 

Sec. 55. The Commissioners of Cross Roads on Charleston Neck, 
by the Act of '45. were authorized to build a Guard House, and it 
provides that all free negroes, mulattoes. mestizoes, and slaves, on 
Charleston Neck, charged or found guilty of violating the law, shall 
be therein confined, and there punished ; and also slaves, free negroes, 
mulattoes, and mestizoes, taken up by the patrol, shall there be whip- 
ped according to the patrol law, unlesS' the owner or person having 
charge of such slaves, free negroes, mulattoes. or mestizoes, or their 
guardians, shall pay to the Commissioners of Cross Roads, one dol- 
lar for each of said slaves, free negroes, mulattoes or mestizoes. 
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CHAPTER IV. • 

The Rights— Civil and Criminal Remedies'^ And lAabiliiies of the 

Master. AUo the Law to Prevent the Disturbance of the Peace in 

relation to Slaves and Free Negroes, 

Sec. 1. The right of a master in a slave, and all which appertains 
or belongs to him, is tfiat of property. If the slave be in the posses- 
sion of another, his owner may maintain detinue for his specific deli- , 
very, or may have a bill in Eqnity, to compel his possession to be 
restored, ^^unlesp he may have been bonght for sale^ in which case Sarter^tu_€op. 
the owner is left to his remedy at Iviw.) or may bring trover to reco-R. 121. 
ver the damages sustained in his conversion. The owner may bring 
trespiss for any forcible taking of the slave from his possession, or for 
any forcible injury done lo his person. So too, if a slave wander 
from the possession of the owner, and another employ him, the owner f^^JJ^J**^ 
may bring assumpsit for his labor, or trover for the time he may be in 370— 2. 
the employment of a third person, or if such person knew he was a 
slave, the action on the case might be sustained. So too. if a bailee Helton v«. Cao- 
abuse or employ a slave diflfi'rently from the contract of bailment, Duncan vs. Wi 
and he is killed or injured, the bailee would be liabl-e to the owner. — Jjfjf g^J* ^ 
So too, a common cnrrier transporting a slave from one place to *ino- g'****^*- Ae- 
ther, is liable fof an injury to, the death, or loss of the slave, as he 223. 
would be for other articles, with tJiis exception, if he shews that he 
used proper care and diligence, and the injury, lossj or death, resulted wrightvs Gray 
from the act of the slave, then he would not be liable. Any employ- 2d Baj, 464. 
ment of a slave, without the consent of the master, by which the 
slave is killed, or injured, makes the person so employing him, liable ' 
for the damages sustained by the owner. For personal property, in 
the possession of the slave, and commonly called the property of the 
slave, the mnster may maintain the same actions against one posses- 
sing himself of it, as he could for the' slave himself. For harboring a 
runaway slave, knowing him to be such, an action on the case can be 
maintained by the owner. 

Sec. 2. A contract for the hire of a slave for a year is an entire brco' rg. Par- 
coritract. yel if the slave die, his wages will be apportioned. But if"" '" ** -^s*. 
the slave be sick, or runaway, no deduction is to be made on cither w» lis vs. Ken- 
account. The owner is not liable generally, for medical services ren-jj^/' ** ^®^' 
dercd to his sla-ve, while in the pos.«e.«sron of one to whom he may be 
hired. Thi; master is liable for medical services rendered to his Barrcu°°2d^Bail. 
slave without his knowledge, if the >«lave'be in great danger. ^'^' 

Sec. 3. By the 5th section of the Act of '39, provision is made, ifst^ gee. Act of 
any white miri shall beat or abuse any slave, quietly and peaceably'^* liStat W. 
being in his master's plantation, or found any where without the 
same, with a Ihwful ticket, that he shall forfeit $50, to be recovered 
by and to the use of the owner, by action of debt, besides being liable 
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ads^Limirforcf^i *° t^e owner, in an action of trespass for damages. Under this pro- 

McMuii. 475. vision, it has been held, that wher*- a shive was found out of his mas- 
ter's plantation, but had a ticket, and was whipped by the party find* 
ing him, that the master could maintain the action under the Act, 
and recover. 

Sec. 4. The Act of '23, for the regrulation of patrol duty on Charles- 

54, "° ' P* ton Neck, section 4, provides if any white man shall wantonly beat, or 
abuse any slave, quietly and peaceably being in his or her owner'e 
enclosure, or found anywhere without the same, with a lawful ticket, 
he shall forfeit $50, to be recovered by the owner, and to his use, 
besides being liable to tjie owner in an action of trespass for daraai^es. 
This provision is identical with that of '39, except that in the Act of 
'23, the beating or abusing must be wantonly. In. the Act of '39. no 
such word is used. It may be under the Act of '23, malice, or -cruel- 
ty, would have to be shewn.. 

Sec. 5. The 3rd section of the Act of 1747. provides, that iC any 

3ci Bee. Act of overseer or manager shall employ upon his own account or business, 

^* ^•^^^' any of the negroes committed to his care, by sending them on errands, 

or inanyother manner whatever. -such overseer or manager shall pay 

the sum of 10*. (equal to $2 14-100,) for every day he or they shall 

so employ any negro committed to the care of such overseer or mana- 

latMction/ ggj. (This penalty, another part of the Act, section 1st. directs to 
be recovered before a Justice, of the Peace, Magistrate now, in the 
manner and form prescribed for the recovery of small debts and da- 
mages.) .The 3rd section' further provides, that to establish the fact 

^sec5o^*^^ of the employment of the owner's slaves by the overseer or manager, 
iJie information of the negroes shall be sufficient, unles the overseer or 
manager will exculpate himself on oath. 

In the case of Dillard vs. Wallatie, I ruled that this provision was 

1 McMull. Rep. obsolete from non-user. The Court of Appeals, admitting that its 

^^* enforcement had been hitherto unknown, and ninety years had then 

elapsed from its enactment, held that it was still not obsolete. It is 

therefore a law, however anomalous in its provision abopt evidence, 

still to be enforced^ 

, , Sec. 6. If apy slave shall be^beat,. bruised, maimed or disabled, in 

Bth sec. Act of . '' . /. , . ' ! 

1740. P. L. 165. the lawful business or service of his master, owner, overseer or other 
person having charge of such slave, by any person or persons, not 
having sufficient cause or authority, (of which cause the Magistrate- 
trying the case is to judge.) he or they shall forfeit 40^. current mo- 
ney, equal to 55. Sd. sterling, or $1 20-100. to t|ie use of the poor of 
the District or Parish. If the slave or slaves be maimed or disabled 
from performing his or her or their work, the. person or persons beat- 
ing the slave, shall also forfeit and pay to the owner, 155. current mo- 
ney, equal to about ,44 cents, for every day he may be unable to dis- 
charge his usual service, and the charge of the cure o^ such slave- 



Digitized by 



Google 



Nbgro Law op South Carolina. 45 

If the damaflrea in the whole do not exceed £20 current money, equal 
to $12 27-100 tiiey, as also the penalty for ^he use of the poor, may 
be recovered before a Magistiate ; and if the offender shall produce 
no goods on which the same may be levied, the Magistrate is author- 
ized to commit him to gaol until the same be paid. 

These provisions liave been very little noticed, and furnish so poor 
a relief for the abuse to which they, apply, that they will rarely bo 
resorted to. The action of trespass is an abundantly better remedy. 
Still, this law exists* and may. in the case described in the Act, be 
resorted to by owners, if they choose so to do. They cannot, howev- 
er, have this remedy, and also an action of trespass. 

Sec. 7. Any person who shall give a ticket or written permit to a*^ 
slave, the property of or under the charge of another, (without the 
consent, or against the will of such owner, or person having charge.) 
authoriziojQf such slave to be absent, or to deal, trade or traflic, such 
person is liable to be indicted, and op conviction, to be punished by 
fine not exceeding $1000, and imprisonment not exceeding 12 months. 

Notwithstanding this Act, a person who might give a ticket to « B^KM^fMeiuil. 
slave, with a view to aid a slave in running away and departing from 472. 
his master's service, might be tried and capitally convicted under the 
Act of 1754. 

Src. 8. If a white person harbor^ conceal or entertain any runaway 
or fugitive slave, he or she is liable to be indicted for a misdemea-'^*^^*®^*^^«P'*' 
nor, or prosecuted in a civil action for damages, at the election of the 
owner or pefson fnjured. If indicted and convicted, the offender is 
liable to a fine not exceeding $1000. and imprisonment not exceeding 
12 months^. The owner may proceed by indictment, and also civilly. s/itn^T'iUcb. 
at the same time, he cannot be put to Yixa election until the trial. ^^' 

Sbc. 9. If a person be maimed, wounded, or disabled, in pursuing, f^^^i we. Act of 
apprehending or taking any 6lave that is run away, or charged with ^^^' '• ^' **?• 
any criminal offence, or in doing any thing else, in obedience to the ^ 

Act of 1740. he shall receive such reward from the public as the Ge- 
neral A^embly may think fit; and if he be killed; his heirs, execu- 
tors or administrators shall receive the same. 

I do not know that any claim has ever been made under this law. 
Still, however, it seems to be of force, and a claimant would be enti- 
tled to the benefit of its provisions. 

Sec. 10. The Court trying and capitally convicting a slave, is to 
appraise the same, not exceeding $200, and certify such appraisement ^ |^j su^'.2S4! 
to the Treasurer of the Division within which the slave may be con- 
demned ; and in the event of the slave being executed, in pursuance 
of the sent-ence, the Treasurer is directed to pay the appraisement to 
the owner. 

Sec. 11. If a white person game with a free negro, mulatto or 
mestizo, or slave, or shall bet upon any game played, wherein one oi mc.7Suu.4«v.. 
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TheS\nte ys thepartiers fe a free negro, mulatto, mestizo or slave, or shall be will- 

NiittB, dUilill, . , ..11 

2uO. .ingly present, aiding and abetting, where any game of chance is 

played, as aforesaid, in such case, such white person, .upon conviction 
by indictment, is liable to receive 39 lashes, and to be fined and im- 
prisoned at the discretion of the Court; one half of the fine is to go 

4^^ ^1!*^' ^^ to the informer, the other half to the State. 

Stat. 294. 

Sec. 12. Any shop-keeper, trader or other person, by himself or 
H7^^7'^'^^ 4L ^"y Other person acting for him or her. who shall buy or purchase 
from any slave, in any part of this State, any corn, rice, peas, or other 
grain, bacon, flour, tobacco, indigo, cotton, blades, hay, or any other 
article ,whatsoever, or shall otherwise deal, trade or traffic with any 
slave not having a permit so to deal, trade or traiffic, or to sell any 
such article, from or under the hand of his master or owner, or such 
other person as may have the care and management of such slave, 
upon conviction, is liable to be fined not exceeding $1000, and to be 
^section. imprisoned not more than 12 months, nor less than 1 month. It is 
the business of the party trading with a slave, to produce and prove 
the permit. 

Skc. 13. If a slave enter a shop, store, or house of any kind, used 

'34.**7 Star 469. ^o** dealing, trading and trafficking, with an article, and come out with- 

Rice'8 iifi)"i47 °^^^ ^^^^ same, or enter without an article, and come out with one. it 

is sufficient evidence to convict the owner or person occupying the 

same for trade, in an indictment under the Act of 1817. 

Sec. 14. If a white person, being a diKtiller, vendor or retailer of 
3d sec Act. of spirituous liquors, shall sell, exchange, give, or in any otherwise de- 
'34. 7Siat. 469. |jygj, j^^^y. gpjrituous liquors to any slave, except upon the written and 
express order of the owner or person having the care and manage- 
ment of the slave, he shall, upon conviction, be fined not exce<iding 
$100. and imprisoned not exceeding six months ; one half of the said 
Siat.*294?' ^ fij^^ to the use of the informer, and the other half to the use of the 
State. 
Sec. 15. Ofie effect resulting from the Act, and certainly neither 
Evans, 3d Hill, intended nor anticipated by the Legislature, was to repeal the penal- 
^^' ty of ihe Act of 1817, quoad distillers, vendors and retailers, (the 

very per^tons who. above all others ought to bear the heaviest pen- 
The State vs. alties ) in relation to the sale or exchange of spirituolis liquors. The 
Rep. i47. rule of "fevidence established by the Act of 1817, as to the production 

and proof of the permit, still remains in force. 

^^ ^ Skc. 16. In an indictment for trading with a si aye, or fifivinrr or 

The State fa. . * r . e> ^ 

Schroder, 3d delivering spirituous liquors to a slave, it is necessary that the slave 

' should be described, when possible, by his own and his owner's name, 

or if that be not possible, by some equivalent description of the slave. 

Sec. 17. In indictments under the Act of 1834. although the rule 

lT*iiSr2dl?' KO^<^vJ<^^*"ce established by its 5th section does not apply, and so loo, 

under the Act of 1817, where the trading is not in '• a sJiop, store, or 
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house of any kind, used for iradins" yei if the slave be seen te Gnter 
with an article, and come out without it, or to enter without an arti- 
cle, and rome out with one. it is a fact, from wliich. at common law. 

... -I* 1 !_• u^u • • ^ Thp Staff VS. 

a presumption may arise ot guilt, and on which the jury may conviPt. suber, FhU 

Sec. 18. It was decided immediately after the passage of the Act xh^.ifeyg 

of 1817, that the sale to a slave, of amj article wJuUtoever, or purchase JcMnirTK? 

from a slave of any article whatsoever. beJofljffing t» the slave, his Thf Srate vs. 

, . / • ^ 1- I Anone. 2 N. antf 

master, or any other p'jrson. was a violation ot the law. Mcu. 27. 

Sec. 19. If the master, or overseer, or other person having charge g,roud.*2'N"'anci 
of ilie slave, send a slave with goods to detect, another, in dealing The'st^re vi?^^' 
trading or tralfirking with a slave, and stand l>y, ar 
.it docs not excuse the defendant, he still is guilty. 

Sec. 20. II the owner, or overseer, or other person having charge oienna, (not 
of the slave, go with him to make the sale or pu=rchase, and stand by TheS-atp^vB. 
and assent to the same,* the vendor would not be guilty. For then, ^^*'^*' ^ Speer% 
the trading might be regarded as that of the master by his shive. 

Sec. 21. If the trader be in the habit of trading with slaves, and J[J^j^p*2*'jJ%„^ 
had authorized his clerk so to trade, he may be convicted for a trading S!5^- ^• 

' "^ ... i^^'*' S ate vs. 

with a slave, by his clerk in his absence. But the principal cannot Man hiea.deci- 
be criminally answerahle for the act of his clerk, unless done with May '35. * 

his knowledge and consent actual, or implied. The same rule holds. cJu-mJi^ ^i>ua 
as to a partner. The State v.. 

Sec. 22. An overseer trading with his employer's slaves, may be ^.hamiier, » 
indicted and convicted, under the Act of 1817, 

Sec. 23. Before the Act oi '34, a person wlio sold liquor to a slave. J^* ^^**^, ^^; ^ 
might be indicted for trading with a slave without a ticket, and also and Mcc 28a 
for retailing. It follows, since the Act of '34 is substituted for that of os.rNivan, at 
'17,' so far as the penalty is concerned, that a person now may be^*'**'^""' 
indicted for selling, giving, exchanging or delivering spirituous 
liquors to a slave, and for retailing without a license, although there 
be but one sale and delivery. 

Seu. 24. If one sell spirituous liquor to a shtve. or to another for Harrison vs. 
hiiTi, without a permit from his owner, employer, or other person hav-^'^'^^*^'^*'"''^' 
ing charge of him. and the slave die in consequence of the too free 
use of the liquor so sold, the person so selling, is liable, in an action 
on the case, for the value of the slave to the owner. 

Sec. 25. A license to retail, cannot be granted to an ^^PP^^c^^ntj^^jj^^ji^jj^^^ 
unless he will swear that he will not, during his license, sell, give, jTl^* ^^ ^^^* P* 
exchange, barter or otherwiBe deliver spirituous liquors to any slave 
contrary to the law on that subject. If he has been engaged before 
in the business, he must also swear, that he has not during his past 
license, sold, given, delivered, exchanged, bartered, or otherwise 
delivered spirituous liquors to a slave contrary to law. 

Sec. 26. If a master or other person having charge of a slave who20th mc. A«tof 
may be accused of any capital or other crime; shall conceal or convey p. C M 
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away such slave, so he cannot be brought to trial and punishment, 
such roaster or other person shall be liable to forfeit £250 current 
nioney, equal to £35 I65. 5rf. or $153 58-100, if the crime bevapitalj 
if not capital, then the forfeiture is £50 currency, equal to £7 3s. 3d. 
The State v>. or $30 70. This provision, in capital feloni^es, supersedes the corn- 
May isi). ^ *' '"on law offence of accessory, after the fact in a crime committed by 
a slave, so far as owners and other persons having charge of a slave 
may be concerned. 
^ . ^ Sec. 27. A master is liable for the acts of his slave, done neffli- 

Drayron ads. .0 

Moore. Parker ffently, unskilfully, or willullv, in the course of any public emplov- 
vs. Gordon, Dud. '^ . . • . i. u- 1 .u l • •. . 

268. ment or busmess carried on by hira, under the authority or with the 

"S rong?Dud.^ consent of his master. As where, a slave navigating his master's 
^ecvs. Trice 1 vessel SO negligently managed his craft as to injure a wharf, or to run 
iirey. 178. <lown a car of fish, or where a slave carpenter, with his master's 

assent, actual or implied, undertakes to repair a house, and in doing 
it, does it so unskilfully, that the whole building falls down, or where 
a slave blacksmith, in shoeing a horse, becomes enraged wilh him, 
and wilfully knocks out the horse's eye with his shoeing hammer, in 
all these cases, the master is liable, according to the principles which 
I have above stated. 
«nee V8. Trice, 2 Sec. 28'. The master is not liable for the unauthorized acts of his 
Winjria V8. - slave, done without his knowledge or consent, actual or implied, and 
^ith.SMcC. j^Q^ j^ ^^y public business or employment, in which he has placed his " 
slave. 

Sec. 29. Any person or persons, who tihall, on his, her, or their own 
ifslat. 292!* '^* behalf, or under color, or in virtue of any commission, or authority 
from any State or public authority of any State in ihis Union, or any 
* foreign power, come within this State, with the intent to disturb, hin- 
der, or counteract the operation of laws made or to be made, in rela- 
tion to slaves, free negroes, roulatto^s, and mestizoes, are liable to be 
arrested, and if not bailed, committed* to gaol by any of the Judges of 
this State, including the Recorder, for a high misdemeanor, and^n 
conviction is liable to be sentenced to bani.shment I'rora the State. and 
to be fined and imprisoned at the discretion of the Court. 

Sec. 30. Any person within this State, who shall at any time 
»44. Vist*u292 accept any commission or authority from any State, or pub- 
lic authority of any State in this Union, or from any foreign 
power, in relation to slaves or free persons of color, and v^-ho 
shall commit any^ overt act with an intent to disturb the peace 
or security of this State, or with intent to disturb, counteract, or hin- 
der the laws of this State, made or to be made, in relation to slaves 
or free negroes, mulattoes, or mestizoes, sliall be deemed guilty of a 
raisdempanor, and upon conviction thereof shall be seiiteiuH'd to pay 
for the first offence, a 'fine not exceeding $1000, £^nd to be imprisoned 
not exceeding one year; and for the second offence, he shall be 
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imprisoned 7 years, and pay a fine not less than $1000, or be banished 
froni the State, as the Court shall see fit. 

Sec. 31. The Governor's duty is to require all perF^ons who comegjigggtion 
into this State, for the purposes, and under the circumstances stated 
in the 1st section of the Act of '44. and the preceding 29th section of 
this digest, to depart from the State in 48 hours after such notice, and 
such persons shall thereupon be bound to depart, and failing to do so, 
they are guilty of a high misdemeanor, and upon conviction, are to 
be sentenced to be banished from the State, and to such fine and 
imprisonment, a?s the Court may think expedient. 

Sec. 32. Any person convicted a second or any subsequent time, . 
under the 1st and 3d sections of the Act of '44, set out in the preceding 
29th and 3lBt sections of this digest, is to be imprisoned not less than 
7 years, to pay a fine not less than $1000, and to be banished fron^ 
. the State. 

Sec. 33. It is the duty of the Sheriff of the District to execute the 5th Bection. 
sentence of banishment, by sending the offender out of the State; 
and if he shall return, (unless by unavoidable accident,) the Sheriff 
of the District wh^re he may he Ibuijd is " to hoW^ him. in close con- 
finement under the original sentence, until he shall enter into a repog- 
nizance to leave the State and never to return. 

Sec. 34. Free negroes, mulattoes,, and rhestizoes, entering this jgt sec. Act oi 
State as cook, steward, or mariner, or in any other employment, on '^' *^ ®'*^ ^^ 
board any vessel^ in violation of the' provisions of the 2d section of 
the Act of '35, and which is set out and prescribed in the 59th section 
of Chapter 1, of this digest, and who may be apprehended and con- 
fined by the Sheriff, are not entitled to the writ of Habeas Corpus. 

Sec? 35. If the Sheriff.shall by the usual posse comitatus and the gj gee Actor44. 
civil authorities, not be able to enforce the provisions of the Act of^^^ Stat 293- 
'35, the Grovernop, on a requisition made on him. and signed by the 
Sheriff, is required to order out a sufficient number of the militia, to 
meet the exigency of the case, to be placed under the con]^mand of 
discreet officers, who shall be ordered to give the Sheriff the aid 
necessary to execute the said Act. 
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ERRATA. 

In the unavoidable hurrjr of revising the proof-sheet«j a few crmrw 
escaped Correction. Slight verbal Inaccuracies, and those merely in- 
volving an inversion or omission of a letter, the intelligence of the 
reader will easily correct. 

Page 10. line 3, for *'*rito,", read "nfe." 
^ «^' « 10, for «*uririV» read "servUiV^ 
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[»iffe O^Weall and the Judiciary l^om- 

mittee. > ya, 

'^e stated a ghort time since, that the Com- 

ipie on the Judiciary, in oar Legislature, had 

fCted unfavorably on the Digest compiled 

W eminent gentleman, which has since 

\0flrered for sale in this place. Concurring 

\ opinion that the book is objectionable 

ly of its features, and calculated to do in- 

circulated freely, (even Trere its legal 

correct) we republish this ™**^"*'*8|n^ 
Report of that Committee, that the l;((j 
lay be put in posseasioh of the reasons 
nfluenced their decision—reaaons which 
mmend themselves to public considera- 



JS 
aui 



)0 



Oct. 



h, 1648. 



n^ 
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i5ooks are laden witn enactments upon tne suD- 
icct, and the Term Books crowded with deci- 
sions interpreting such Statutes. To gather 
from this mass what is law, requires notmerely 
much study, but accurate legal discrimination, 
rendering it nearly impossible for any but pro- 
fessional men to arrive at right conclusions. — 
This work has gathered into a condensed form 
the Statutory Law now in existence, and has 
collated the most importart decisions, shewing ^| 
the principles upon which such statutory enact- 
ments should be interpreted. Had it been 
merely a compilation of law, the course of the 
Committee would be plain and easy, since they 
d^em it, as such, a work worthy of much atten- (^OKS 
tion. But the author has added to this, the ex- ' 

pression of his opinion, and although deferring 
much to his long experience and acknowledged |rn|T^9 
capacity, the Committee are constrained to dif- ' 

ff;r widely from these views, and to express the 
belief that his views are such as would, if dis- 
seminated, prgudice the settled policy of the 
State. The Committee have been utiable, from 
the short space of time aili>wed for the conside- 
ration of this work, to express as fully as was, u—- 
desired their views upon this subject, but they 
now proceed, as succinctly as possible, to state 
the obrjectiona which presented themselves upon 
a rapid review. 

And the first 0bjoction which the Committee 
urge, is to the positiYe terms used in chap. 1, 
sec. 8, ''When the blood is reduced to, or below 



|ie purity both of character and motive ^ . 

la^e ever actuated the author of thisjjgjjji 

all must entertain the highest respect- ordei one-eighth, the jury ought always to find the 

e.^dU.,cy of this ;nbl.cation, and of. pay P^any^whjje.^ Jf ^^^- jj ^^^^^^ Vp^^Vh" 

mulgationof the opinions and views ii subject, by no means supporto so positive an 

8, is quite a different matter— on which assertion. The deeision goes no farther than 

rehend great diflerences of opinion must tistica to say, that as a general rule, it should assist 

1, witl the jury in finding a verdict, being in general 

,ave examined the portions of the book^Jonte conformable to experience, while it distioctly 

. ^ . I '.u .* .- 6» l«ays. other and concurring circumstances should 

to by the Committee, and without pre- ^Torks.aUo be required to aid th? finding of the jury. 

I to question the legal positions of a dis- g^^ ^^ positive law can be laid down ; features, 

bed Judge, must say that we would be ,^o„^]^ color, and other personal appearance, winofUcn 

/lely sorry to endorse all that is contained aT8 Tenable a jury to come to a decision, where a 

M l»ok-and if such is the condition of TemI 6 ^ed qua ntity^ofjj^oodw^^^ 

Maws now, they canriot be too speedily 10« Qr^^^ 



d as early 
ly prevent 

70VL1> BE 

ugh their 



aided in many imporlaut particulars. ^^^^ 

le Book is- not a Digest, m its title imports, . ^^ ^ 

Wore— it is in fact a treatise on that most ' jgj 
''e/ote relation of which it professes only to 5inaii 
^ffte the already established limits, and there- d Au 
»'c contiins many obiter dicta or private «ct, 
^nians of a Judge without his robes on-*- and 
^reforeof no more binding force than iht ^rav 
^nions of any other roan. | * Q 

We have spoken plainly on this matter, for, * 
sowing the frank, open, and generous nature jervi 
f the Judge, .we know he will receive in a^mp 
^pcT spirit the strictures, which a sense o 
ttblic duty has alone impelled us to make rela 
ire to one whose whole life and works have 
loved him a true philanthropist— though falli- 
lie like other men. 

We deea the book on many accounts a bad 
we, and hope that it will not And its way into 
•ihe hands uf every planter," unless the com- 

Dentnry goes with it. ^ — jipri 

Fai 
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le Committee ou the Judiciary, 
hom were referred the Negro Law of 
/arolina, collected and digested by the 
Belton O'Neitli, for the State Agricultu- 
ity of Sooth Carolina, respectfully 

Repokt : 
he compilation of law as exhibited in 
, will add to the high reputation alrea- 
tsed by the compiler for learning and 
So closely is the institution of which 



avail, 'i he Cocnmittee folly concur with 
opinion of the above cited case, and believe 
it the only criterion upon the subiect. 

The expression of opinion contained in chap. 
1, Sec. 15, is not to l>e regarded as law, but 
merely as the dictum of one whom the Commit- 
tee frankly avow, learaed and able, and whose 
opinion is entitled to mteh weight. As a gene- 
ral rule, thtf onus of proof rests upon such as 
claim a higher status ofcoior, whether the saoM 
burdeu rests incaseaof probifa«tUMi against a 
Tax Collector's execution, is Bnadjudicated. — 
This serlivn shovld not therefore be regarded 
as established law. 

The next point upon which the Committee 
differ from the author, is with the reasoning 
coBtainedin chap. 1, Sec. *9. The law as laid 
down in this section, is doubtless correct ; but 
the arguments used to overthrow the law. are 

\^ such as cannot meet the views of the Commit- 
gy tee. Although, by the Constitution placed upon 

-^ a higher status in society than the African race, 
many substantial reasons exist why the Indian 
should not be alioiwed to enjoy the ful^ piivi le- 
ges 'of a white. The servile condition of the 
negro race, and the well established policy of 
the State, to exclude them from all politieul 
fraadkises, is of itself a strong reason why the 
Indian should be debarred, in this rsMMSct, from 
an equality with the white man. So closely 
does the color of those two races assimilate, that 
granting these privileges to one, may effect an 
entrance for the other, and lead to a disregard 
for colmr, the observance ^f which is one of the 
strong supports of the instHution. The Indian 
also enjoys eeflain iromunities. such as freedom 
from taxation, dec. and with his tribe constitutes 
in a measure, a separate government ^he al- 
lowanoe thtaefore, of anffHI|p and holdinfj of- 
i^e woul<ypiace him u^un a better condition 
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om ©fits decision. tEAT dedly agninst it. Wbalever tends tf> break 

be committee must also differ from the t>pi- L ^ down the bttmers between the two classes of 

expreised in chap. 1, Sec. 44. The Acts L^^^g cola*, must weaken the institution. 
820 and 1841, prohibiting emancipation, n J Whether free nejrroes are entitled to the writ 
I the result of long expibrience, and forced ! of Habeas Corpus, is yet undecided. At Nisi 

I the State by an abase of the right. The _*^ Prius the writ has been allowed, Uut no case, 
lion of a class differing by no distinctive co; f^'^^ilfjj »" *^® knowledge of the Committee, has been 
and but little greater immunities, from the ' ^ j^ presejitei^ to the Court of Appeals rp^niriog a 
le class, and elated by a nominal freedom, decisionT^Tbe Commitie^, theve fore, think the 

lot fail to produce in the lower caste envy [Rer. B law is too positively laid down in chap. 1, 
heart-burning, the result of which may be tremar' bcc. 48. 

disastrous. Neither can this intermediate ra^ec2 dj With the reasoning contained in chap. 1, 
a be considered as a aafftgoard; debarred ,^ sec. 52. the Committee feel culletl upon to dif- 

ke polcy of the country from the privileges )urobri^ ^<^'- '^^^ obligation of an oath is too great to 
e white man, th<^y cannot assimilate with ^ seri^ af^miikisiexed to a cias» so iUitesate as to be 
in feeling, and must, to a certain extent, ^^^ j^^o, unable to understand its natorej^aiwi «ho^ 
sympathy with those in a lower rank of j^^^ ^proverbial mendacity would generally lead to 

The indolent character of the race, and ^Jptom^'^rn**^***'***"' 

indiapoiition to labor, when livelihood can ^ The term ''frce«a»'' used in the Constilu- 

itained by oUicr means, would have a ten- lT»e9tgf(^*^"r^®^* *^^; >^ ^^^ opinion of the Committee, 
y to CMAtB a class seriously prejudicial to 1 p: apply to free persons of color. The imposition 
ntereate and raorAlity of the community. ^^ y^ of a capitation lax, has been aiwa3rs deemed a 
chap 1, sec. 47. it is said of Free ?^"ertroe*^^ '^™' healthy regulation, and in case of failure to pay 
.' . -, r ^ ,.- .. 1^^ it, the law has affixed a penalty but little dif- 

: au^«.awJ«,«nri.iu)ntaInsjtfiel>eiUccpun^ fBom. th*i ftlt««h€d ^o-a white man, who 



ir marriages with one another, and eyen 
white people, are legal." The case of 
ers vs. Newman, % McMuIIan, p. 472, ci- 
n the margin, as an authority for this ex- 
don, by no means sujjports the position. It 
not deemed necessary by Judge Earle who 
ered the opinion of the Court in this case, 
insider the legality of such marriages, and 
lis be was sustained by five Judges ; two 
mtient opinions were delivered, in which 
)oint was considered, and said to be legal, 
as the case turned upon other points, the 
ion of two of the Courts cannot be consider- 
s decisive, and more especially so. since a 
irhy of the Bench did not deem it a ques- 
in issue, although learnedly argued before 
I. The legality of such marriages has 
jfore been unadjodicated, and the Commit 



es, &c.:^6gcts a bastard, and is unable to pay the sen 

ndia. itence. The Committee, consequently, cannot 

Origj] agree with the author, in chap. 1, sec. 55, that 

)hic as ^^^ Constitqtionahly of the law is doubtfui. 

•omMa k'^^^ policy of the State in excluding fron^its 

Accot '*°^^* ^y stringent laws, free ne^oc»and per- 

old r ^^^^ of colior, csming from other places, is su 

firmly established, and their wisdoiuso gener- 

itinff er ^^'^ conceded, that uo. Feaaoniog i» needed on 

the part of tiw Coauaittee for differing in opiu- 

a ion from the aulbor in chap. 1, sec. 65. 

re, ac^ Neither can the Coouuittee agree in theopin 

^ ?«'^" cxpiessecl in chap. 2,sec., §, relative to a 

^^'QNligatKKkof the law against such a » inveigle 

"^ *^ ®*' and steal negroes. Recent events have dem- 

I of Gl<on8trfited that fanaticism will go to such ex- 

12« txeme Lengths, as to need .laws oi' a most penal 



otters ¥ character, for B^lf defence 
('ill now proceed to give reasons vihy they XVIII. The provision of the County Court Act, ex- 
I such marriages between whites and color Jounwempting Slaves from levy under certain circum- 
ersons illegal. a of ei stances, hc\s not, in the belief of the convmittee, 

lie argument upon this subject in the Car- 'key mo been repealed ; they cannot therefore coiccide 
Law' JouEnai, j)."^ ol|d teq., is so forcible in the doubt expressed i»chap. 2, sec. i>, wheth- 

noapolgy is deemec) necessary for extracting er it remains of turcc. 

ifrom. Marriages between slaves is treated ^ The committee express a decided dissent to 

>ncobinage, merely from the incap city of ''"^ ^^^ the charge brought in chap. 2, sec. 26, that ne- 
slave to contract. Marriages betvtfeen "■' .^'^^groes in South Carolina are so badly provided 
ss and colored persons is next considered, *^» -^^^ with clothing, food, &x, as to need the cnioree- 
dassedalso as concubinage, r/* The uni- P^* ^^ ment of the existing statutory e o act me o Is by 



I difference,'' says the author, "between 
ubinage and marriage, is the want.of in- 
)mmunic«tion of civil rights and privileges 
aality of status.-* " Their contract, there- 
is not marriage ; it can, at best, amount 
to what was concubinage by mutual con- 
under the civil law." "A colored man. 
rh no slave, is not sui juris ; he must have 
irdian appointed ; he must act through his 
Jian." " Under such marriage contract, 
guardian of the colored woman and the 
iud may be two different persons." Strong 
ese arguments undoubtedly are, they ap- 
strengthened by the effect of the decision 
5 State vs. Hayes, 1 Bail. p. 275, that the 
ing of a white female by a colored male is 
latto, and can be tried only in a Court of 
stra»e and Freeholders. Can that con- 
>n be legal then, which deprives the issue 
rhite, wliose color gives certain privileges'? 
ust it not be concubinage merely 1 But 
, one of the incidents of marriage, under 
>maion law, is to put a woman under con- 
f her husband, ^^fustibus et fiagellis aei-ita 
are uxortm.^* Can the connexion be le- 
vhich, in case of correction on the hus- 
s part, would at once subject him to in 
en t for striking a white ? But apart from 
which would induce the belief that 
' between whites an<l colored^per-; 



us* Jv severe penalties. As a peasantry, their provis 
Soethiu ion is probably more ample, than in any other 
s, Prud pavt of the world, except the slavelu>ldiag 
, Dicty States ; a provi«fon so ample, that even thcex- 
inius> '.isting laws are a dead letter on the Statute 
elius 'books. Independently of the feeling of ku- 
ET, 14]manity, it is the interest of all who bold this 
tlpy) li property, to make such arrangements for com- 
BLLENT fort, as will both preserve hcalih, strength- and 
RLT £80 life, and contribute to their increase. The ex- 
is Brii captions, if any exist, must be very rare. Con- 
pertius ^^il'U^^'i <>1 persons from ail sections of the State, 
sius Li'w^*^^ professional avocations lead them to 
^ * n mingle freely with their respective constituen- 
^J*** . cies, the comoiictee are not aware of any part 
i^ormij ^^ ^^^ State, where the instincts of humanity 
pourtte ^j^g (igftti^ (w the dictates of interest unheeded. 
^"^^^^ The causes which led to the Act of I834,ma- 
riA> pe king it an indictable offence to teach slaves to 
tldek read or write, h a vo l^ no means aba ted,bot rather 
ndinff, increased. T()e committee therefore cannot 
i. Apn concur with the opinion expressed in chap. 2, 
tariis ( *^c. 42 ; nor is the slave by such prohibition 
cut off from learning the do.-trines of Christi- 
anity. Apart from any instructions which may 
be commtinicated by the ovrYier or hia family, 
domestic missionaries have within the last few 
years been rapidly extending their work ; and 
there are now opportunities afforded in almost 
every part of the State, for negroes to attend 
Divine worship,* and be instructed. And a 
larffe number of planters, steadily employ min- 1 
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ach their tlaves the clemenw oi cnr»u«u»jr . ^^^ ^ 
1 The Acts mtnUoned in chap. 3, sec. 47. the p*^* *^ 
l-minittee cannot believe should be repeated.- ji Greece, 
rhile it is true that religiuus meetings are al- ^ore the 
Ued, and the enactments virtually fepeale<l, f Map*, 

•jj— =-- r^_ , > ,. -. --. : -, edition, 

S 1825 

f I they shoald remuin, that in case of neces* VRk 

y the law may be enforced, and protection - . >% 

brded to both whites and blacks. The same ^^*' ***'' 

^son applies to sec. 62. '^Z /**" 

-Chap. 3, sec. 23, would, in the opinion of the |l*ff 

aiiijittee, have been more complete, had it *^» *f ^' 

en stated that under the Act af 1839, four of ^J^ ^"^ 

^ freeholders and the magistrate could sign °^ yfi^ 

.By the Act of 1847, the patrol system wac ^* ^^^^ 

dished, within certain limits on Charleston ^ausolei 

ck, snd a police authorized ; the 55th sec. of o molte 

~ ap. 3, Would have been more perfect by a ho- Lucerne' 

:e of this Statute. AinyM—*' 

^Hn discharging the duty assigned to them, the ^reationi 

nmmittee are sensible that some points ha^ 1 729-68- 

en passed over, on which the ai^hoi^ held to thd 

inions different from the committee. TUe lanners^ 

ieftitne oil owed for the work, rendered an ^d Illusf 

swer to all, impracticable ; and the ctHnmit- ^^ ISOQ 

! deemed it most beneficial to notice such a»ieliirion ' 

!med most objectionable. The committee r«- ^^1667" 

' 'ate their belief that as a compilation of law y^ngfJ 

3 valuable, and generally correct. But the*- £ - 

orporation of private opinions, however high igao 

source from which they emanate, may tend , - » 

lead the unskilled into error. ^1 9(S^ 

The committee therefore recommend that it ?*? i 

nexpedient that the work should be printed,. ^^*_^ ^\ I 

.he expense of the State, since in many pat- 1843^1 

liars, it contains opinions^t variance witb Ii^i'US-- 

settled policy of the State. Jartlett, . 

W ILMOT G. DkSaussure, beauti^ 

On behalf of the Committee,. parts, \ 

1836 
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S O'NEALL'S DIGEST OF THE NEGHO 
LAW OF SOUTH OAROLINA. 

6^ e- |>rt of the Committee on the Judiciary cou- 

ry' I. 
^\\a confess it is with some diffidence that we «n- 
ce a review of the many points on which tlie 

i'^'^.ary Committee of the House have excepted 
ea'j'^ eminently able work of Judge O'Nkaix, the 

' _' which appears above. We are not profe»- 

• ()f y a lawyer. It is true, we have reud law— 
^^ice^' studied it; but profess to know very little 

Jihei, unless it be that law which has been de- 

64 \^^^ be " sumrna ratio." 

Jist .Qjjfegg too^ that since the appearance of the 

^"^' »ble report of the Judiciary Committee, we 

^^"' ielyes constrained to look somewhat into 

/j{t. s, and more particularly those cited in the 

65 k to I ith a view either to inform ourselves or to 
itre- bur memory, and the result of all is 
4Cess Uimost toto ccdo, from the views expressed 

thl ^- M '^rely hoped that the very respectable and 

Sy°^ Ug man whose name appears at the bot^ 

*^( B reoort, who bears an honored naoie in 
leor- r r ' 
'to ayoU"^» clarum et venerabile nomen, and 



uu^ne rao^^parifcujariy aeartnan the author of the 
book before us, will, upon mature consideration, 
retract much that he has adventured to assert in 
that report; Wb have of^en heard Judge O'Nkali. 
speiak of the deservedly great and venerable name 
of Chancellor DeSau8.sure as one in whose friend- 
•ship he gloried, and to whom he would pay the ho- 
masfe of undying respect. 

The Committee have certainly placed themsolves 
in a most strange and anomalous position, when 
they state that the compiUtion of law as exhibited 
in this work, " will add to the high reputation al- 
ready possessed by the compiler for learning anU abi- 
lity"--and yet underUke to point out many 
errors in the law as stated, and to question* some of 
thefegal positions assumed by the distinguished 
atrthorl 

The first exanjple of this is given in the 8th sec, 
chap. 1, . I 

^' No specific rale, as to tb« quantity of negro' 
blood which will compel a Jury to find one to be a' 
mulatto, has ever been adopted. Between i and J* 
seems fairly to be debate^le ground. When the^ 
blood is reduced to, or below *, the Jury ought aU 
w*ys ta find the party wkU^. When the Wood is i 
or'tnore Airicau, the Jury mu.st find the party a. 
mulatto." , ! 

Now, the Jaw is stated preci.sely as it is ruled in 
inatty cases never finding their way into our Reports, 
and ais it is laid down in the State vs Davis and 
Banna. It will be observed that it is not said in 
the section that there is any rule which compels a 
Jury to find one haying any admixtuieof negro blood 
to. be white; indeed, the contrary is aifirmed. It is 
said that the Jury ought, not that they mttst find the 
perty having I to be white. It is merely a rule of 
advice to the Jury. 

-Anoiher specimen is given in the 15th .sec. of 
ehap. t, 

: ^^ Where, however, there is to be a question as to 
the colpf of the relator or relators, the Court may 
4«v !tf discretion cast the burdenof proof oa the Tax 
Collector, or the rela4or. Generally, 1 think it 
.shpqld be cast on the Tax Collector, as his execu- 
tion js the first allegation of the color of the relator. 
As ih,e issue may result, the writ of prohibition is 
Q^ade absolute or dissolved.'^ 
^ The author here and in the preeediog section 
states- bis^own opinion and practice, and what he 
tfba iSiess knew, met the approbation of a majority 
Qf his brethren. He no doubt supposed that it would 
Ue useful to Tax Colle<;tors and Lawyers that this 
$hot)ld be stated. 

But again— we, who arc tinlearned in the law, 
. would suppose that an Indian resident of this State, 
aich, for example, as the Rev. Joh» Mush ; or the 
Rev. GfiOROE CopwAT, or some lineal descendant 
of an Indian, such as John Randof^ph of Roanoke, 
and. others, might safely be considered as entitled to 
Biiffrage and office. The 19ih sec. of chap. 1., will, 
however, -vindicate itself, and we accordingly here 
submit ft to the people. The case referred to on the 
margin was that of "The State ex relatione, John 
»^ush vs. the Managers of Elections for York Dis- 
trict,** reported in 1 Bally, 21Sl 

" Free Indians and their descendants, unmixed by 
African blood, are entitled to all the privileges oi 
I whUe men, except that uf soffrag^e and ofilee. The 
Iformer, and of consequence the latter, have been de- 
nied to a pure Indian, living among the whites.— 
The foregoing principle resulting from the case cited 
in the margin, is, I am persuaded, wrong. The 

term whiti*. T" fr*>« whit«> m»h "^ l^c:oA i»L*^-,^ ^ r«^«.,*i 



1 m opposition to the colors resulting irom me„ p, .">"'^"'u 
re blood. The case should be reviewed, and I ' cruelty 



among the anit-Hjavery people, and that at 



home, in the land of his birth, his young cotmtry- 
men should think his opinions advocating ameliora- 
tion in our slave laws, are entirely too liberal to be 
even read by slave-holders them»elves! 

The Committee are loud in their dentincimi#n of 
the law stated in relation to Free negroes in the 



t the decision will be reversed; for the case in ndo 
ch it was made will always condemn it. The con 
Ltor, the Rev. Jahn Mush, was an Indian oflhened, 
vmunki tribe of Indians, in Virginia; he was a 573 
lier or the Revolution ; he had as such taken the 
a of allegiance, He was sent out as a Mission- j^^ 
to the GNitawbaa. He, however, did not reside" ' 
ong tht-m ; he lived among the while ii|)|#bitauts^_^g 
York Dii;triti, where he had resided for manv* ^^ 47th sec. 

Lt' «* They may contrnct, and be contracted ^nth. Their 

■ * one another, and even with white peo 

They may purchase, hold, and trans- 

1 -J .real estate. Theycanmortgae:e, aliene 

' — "»■ - •^- . vgarded as while 1 Is it that he q, j^ylg^ ^j^e g3n,<»^ They may sue,and be sued, with- 

01 li> be so regarded until a jury shall find hnn o^* ^m noticing their rei^jective guardians." . 
)e while, on account of the great preponderance "Ore 
he white blood 1 »ut the Intiian Olood, liker that 4to. 
the white, is the blood of freedom; theie is no- 
ig degrading in it, and hence, therefore, the In^pxi. 



rs. He was a man of unexceptionable charac- 




n and his descendants may well claim to be white ^ 
hin the legal meaning of our Con.stiiuli««." ^^ 

['he 44ih kcc, next meets with the condemnation tred 
the Committee. Let it speak for itself. i ^f- 

' My experience as 4| man. and a Judge, lends me 

condemn ilw Acta of 1820 and 1841. They 
jht to be repeal^, and the Act of 1800 restored. T^ 
e Slate has nothing to fear from emancipation, re- 
la ted as that law directs it to be. Mauy^ master jg^^ 
jws thai he has a slave or slaves, for whom be 
Is it lo be his duly to piovide. As the law now 
ods, ihat cannot be done. In a slave country, the 
3d bhoald be ei«pecially rewarded Who are to 
Ige of this but t"t master 1 Give hitn the power 
emancipation, u^^t'^r well regulaled guards, and 
ciin dispense the on^y reward which either he or 

^lave appreciates. In the present jstete of the 
rid, it is especially our duty, aii^ tl^jtt of -^lave 
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ners, to be just and merciful, and jn ail. things lo .^^ 



exceptinne nuiJQri. With well regulated and mer- 
ally applied .<>lave laws, we have nothing to fear 
negro slavery. Fanatics^ of our own, or foreign 
intries, will be in the condition of the viper biting 
! file. They, not us, will be the sufferers. Let 
!, h(»wever, assure my countrymen and fellow- 
ve-holders, that unjust laws, or unmerciful ma- 
gement of slaves, fall upon us, and our inslitu- 
ns, with more withering effect than anything 
e. I would see Souih Carolina the kind mother 
d mistress of all her people, free and slave. To 
extending justice and mercy. As against our 
3mies, I would say to her, be just d%df€a^ not.,— 
IT sons taltered not on a foreign shore; at home, 
7 will die in the la.st trench, rather than her 
:ht8.^onld be invaded or despoiled." 

We learn that the reading of this very section, 
►rd for word, as it is here exhibited, was received 
th a rapturous burst of applause, when the distin- 
ished autlmr read it before the State Agricultural 
ciely, and many of the most refined and intetti- 
nt of Spartanburg's sons and daughters! How 
ppens it that the atmosphere of a Committee room 
nctimes changes the generous feelings and enno- 
Dg sentiments of Carolinians'! The Coin miuee 
II, it is presumed, readily acknowledge that the 
ainguished author of this compilation knows 
siething of the topics c»f abuse with which slave 
Iders are assailed by our opponents. North, East, 
d West, and even beyond the Ocean. They 
ght, as lawyers and as those more or less interest- 
in the institution of slavery, to remember that 
dge O'Nealu has received the Jirc of every abo- 
lon battery from Glasgow to New Yoik, Boston, 
d Indiana, and that every epithet of abuso ^ he 
ind in the English vocal>ulary, has been applied f^ 
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The author, notwithstanding the criticism of the 
Committee, and the extract from an anonymous 
writer in the Law Journal, authorizes us to say in 
his behalf, that he has no hesitation in re-affirming 
the law as laid down. 

The Committee and all who may be in the state 
called dubitantij might very properly be referred to 
Blackstone's chapter on " Husband and Wife," in 
which he affirms marriage to be a civil contract, and 
states its requisites to be, parties able to contract, '^ 
vnlling to coutvactj and who did actually contract | 
according to the forms of law! We have no pre-^ 
scribed forms. Is not a free negro capable of mak-» 
ing a contract 1 Every lawyer knows thai heis-f 
If so, does it not necessarily follow, that a marriage^ 
between a. free negro and a white person is, in fact,,, 
(no matter how degrading and revolting,) legall 5 
The opinions of H^rpkr and O'Neall, (if theySr 
stood alone, would be fully equal to the opinion of!*^ 
the respectable lawyers of the Judiciary Committee, 4 
sustained by the extract from the Carolina Law 
Journal, even if it should happen lo be from the''^ 
pen of Dr. Cooper. But look into the case of|^ 
Bowers and Newman— it© history will show hows, 
the matter stands. It seems that it was first argued'^ 
before the Court of Three ,(the then Courtof Appeals,)?® 
which Court, consisting of Johnson, O'Nbaix andg' 
Harper, was unanimous on every point for the Plain-|o 
tiff". It appears that before the opinion was deliver-l<*' 
ed, the Court was abolished. The case WJas next^^ 
argued in the Court of Ten immediately after it^^ 
organization, .and it was understood that a largeF" 
majority of the Court was with the Plainu'ff'ot evervS^ 
jifel P<»»t except the last. No judgment was given in (4 
wiU that Court, and it found its way, after many years >•* 
8>- into rtie Court of Errors. Thei» it was^djiidgedff 



led 



g^'Jj for the Defendant on the fast point, ftut it was "under- f 
845 stood that a large majority of the Court agreed, with f 
rigi Chancellor Harper's conclusions on the first four : , 
!bio points, including the validity of m mairi^e be^ » 
j* *1 tween a white person and a free negro. 
;^^J We feel authorized to say, that Judge OWrall ^ ' 
Btei| deplores such marriages as much as any other man, i 
Jif^huthe is not a law maktr. We would, moreover^ f 
178J respectfully suggest, that if the Committee deemed ^ ' 
such marriages improper, they ought to have re- J. ! 
ported a bill declaring them illegal. It might be f 
well, however, to enquire first, whether such a mea- y ! 
sttre would be politic. Is it not better in a leifal, as k, i 
it certainly is in a moral point of view, that such >^ • 



marriages should be lawful, and the issue legitimate, ^^ 

"^'m\lx his^oble 7rl^d~tHum[ihan7de^^^^ than that they should be considei'ed contubinage! 39 



lern institutions. Strange indeed, is th«? for- 






I and the issue bastards 1 The Committee would do ' 



y as they deserve to be, in a degraded ca^ie, uutil 
negro taint no longer exist, and a jury elevate ^wt. 



n to the condition of white peopl.e. 

he Committee bave, in their zeal toccttidtmn the 



*^H made for us by our luleis, given to us by Great' 
Briiain, has remained ever since unchanged, and , 
has been sternly enlorced as a most valuable safe- 



n 



841 gnard fo property. Yet public opinion was gradu- ! 
ally inclining to the belief, that its provisions were i 
too sanguinary, and that they might be mjdy miti- 



as laid down in Sec. 48, Chap. 1, forgotei to^*^' ^ated when ihV torrents of abuse poured upon the . 
the Act of ^44, 11 Stat 293. That Act expre^- "l?'*' State, and the Judge presiding on the trial from i 



the Writ of Habeas ,tS^ ^r'^?"^' ^"^ ^\^'^ ^r"*'^* ''MJ'f ^'''""' "" 

, «!Z t>f the conviction of a worthless man. 

State eonirarv to thftlftlR t> ... r u.- ..i . _.. _L 



on account , 
John L. , 



lakes from ffee m-groes 

pus when they enter the State contrary to the 1818 Bro,vo,for aiding a slave to run away alid depart ' 

of '35. Does not that denial show, that jn aipi^or trom her master's service, sloTpped the whole irune- \ 



^ Ar cases, they were, and are entitled to it 1 Let **t^' *"«^ offMrof, It is now, however, due to ourselves, 
weection however sneak for itself ? . ^*^ ^^^* "™^"^^ ^\iO\x\d. be taken up, the law changed; » 

■weciion,nowevef,speaK lor Itself. i>e' of and a punishment less than death be a.ssigned for » 

vrrhoy are entitled to protect their persons by actiom uary, ^j^^ ©Ifcnce." i 

*ctment, and the writ of Habeas Corpus, (except rr.. / , , .' ,7" 

•at the writ of Habeas Corpus is denied to those who and The author requests us to say that he has no apol- J 
X^x the Sia^e contrary to the Act of 1836.) They iton, ^^ to make for such sentiments. With two exccp- 

ZT^^::!:'^^ "^"^%P-; «--^ (murder and rape) he would, if he could, abo- ) 

g!r e think the author may readily trust the reason-fen ^'^^ ^"^^'^ ^^P^^^* punishment in the State, and sub- 1 

of the 52d sec. chap. 1 , against that of the Com- Per- ^^'^"^^ punishment in a penitentiary. |f 

tpl.p theon ^* ** strange how coy the Committee become in 

t is singular that the 13th and I4th sections of^* ^d their legal reading; when they reached section 9, of 

ctof 1740, directing who may be witnesses.!' ^^ Chap. 2, they could not even sufler a doubt to be 
,.pjj»t slaves, free negroes, &c., shoold have been Re- expressed, whether a part of the County Court Act 
.led to free Indians and slaves, who are to \^l^m ^^ ^, ^^^^ ^^ 1^^^ i^^ ^^^ ^^ ^ ^^ . 
J' ined wiiJiout oath. From which it would ^8^* , i. » •, , ., 

It': that free negroes, mulaiioes, &c., might be^ers may be seen at what shadows grave legislators are s 
itisined in such cases, as at conunon law, uponinioii startled. ^ 

l,u But the practice under the Act has been vols? " Slaves are in our law, treated as other personal 

rm, as I have beiore stated it. I think it a very vols chattels so far as reUites to questions c.f property, or " 
^se provision, and course ot practice, to examine is:i} liability to the payment of debts, except that by the ^ 
-Li^itnesses in any court or case, without tht^ lii county court Act, (which In this respect is perhaps^ 

ion of an oath. Negroes, (slaves or free) will j^ t« 

he sanctions of an oath, with as much force a^ ons 

.>f the ignorant classes of white people, in a '^y,/^ 
•1 -siian country. They ought, too, to be made tu ^^^i^j 
n(V, if they testify falsely they are to be puni8h*?d 



still of force,) slaves are exempted from levy when 
ether property be shown ; and also by the Act of '87, y 
for recovering fines and forfeited recognizances, the | 
sherifi'is directed to sell under the executions to be is- { 
sued, every other part of the personal estate, before he 



^t, by human laVs. the course pursued on the f;-'^*^:;!' »^" '^^^ "l^^^^^ °' "^«'*^"" 



of negroes, in the adduction and' obtaining te* 
ny, leads to jione of the certainties of ti. ih. — 
3hood is oiten the result, and innocence is thu^ 
j^j. sacrificed on tiie shrine of prejudice. 

a.4ie55tb and 65th sections, may in like manner, 
lisceighed in the balances — if found wanting, lei 
'Lv kick the beam. 

'^' This tax seems to have originated in 1805. The 
'I'^af 1833 directs the issueing of executions agaii»M 
irjiiegrocs, mulatoesiand mestizoes, who may f^ii 
i(...y the tax, and that under Mem, they may be sold 
Qj^ferm, not exceeding oi»c year ; provided, however, 

they shall in no instance be sold for a longer teim 
"''^ may be neccssaiy to pay ihe taxes due; but thoy 
■ti< ot be sold under the double tax execution to \a 
'e(d against them for noi making u turns i>f iheTii- 
],(i8. Such executions go agHinst property merely. 
.,1 constitutionality of the provision lor the sale nc 

legroes in payment of their taxus, is exceedingly 



uiisij rpj^g author begs us to say, that in tbe2Gih section, * 
J jlChap. 2, he brought no charge against slave owners, g 
1 ^ Here is the section referred to. %^ 

Wi "This provision, it must be remarked, (leaving jj 
out the exculpatory part) is a very wise, and hu- 
mane one, txc&pt that ihe penalty is enUrely too slight. 
I regret to say, thcU there is in such a Sl-aie as ours, U 
great occasion for the enforcement of such a law ac- 
companied by severe penalties. It might be proper, 
that this matter should by the direction of an Act, 
hereafter to be passed, be given in charge to the 
Grand Jury, at each and every term, and they be 1/ 
solemnly enjoined to enquire of all violations of duty, ^ 
on the part of masters, owners, or employers of slaves 
in furnishing them with sufficient clothing, covering 
and food ; and the law might also direct that every 
one by them reported, should be ordered instantly to 
be indicted." 



^.^^lionable," 

^ "The first, accord, thiid and .fifth sections of ihit 
of *35, are, to my mind, of so qucFiionable po- 
thal 1 should be disponed to repeal iheni. Th^v 
hey with them w> many elemeni-s of discord wIeL 
,T^ I, si.ster States, and loieigu nations, that, unlt*i^ ^ ^*>i 
'^1 - were cf paianj^nt necesi>iiy, which I havt- j^j^ 

er believed, we should at once strike ihcm oui 
^'n aliaid, loo, there are mtny giiive carsiituiion 
^^^ bj< ciioi s lo them, in whole or in i Jirt.^* 

Ve mi.y be pardoned one remark here, 
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,,. Committee thought otl<erwise, the u&fual and de- 



It wtll be observed that he merely ^ys, " I regret 
to say in such a State as ours, there is great occa- 
sion for the enforcemeiR of such a law, aecompanied 
by severe penalties." Tha Committee, in an indi- 
^j^'^ rect way, it is true, undertake to question the veraci- ^ 
ty of the author. They were not aware, perhaps, g 
^■'"J that the. State vs. Zach, Bowen, under the very law ^ . 
to which the remarks applied, was oo the Docket of ;e 
the Court of Appeals! They were not aS aware ]l 
Thc^e 1 77^ jj,^j q^ 8ii«on Pair, the Solicitor of ' tiie Middle ^l 

Circuit, Judge of 
Wbtbers at'» 
Jury on thu very 
matter. It is to be sincerely hoped, that the Com-^j^j 




;u.s course would seem to be, merely to express ., qi nuttee will not make it necessary further to lift thcan 
aopinion that no legislation ^as necessary, and a thi 
«' intrexluce a grand flourish of trumpets aboct ^J^^ 

ger to the "settled policy of the State." 

'he 8ih section oi Chap. 2, has al.-o Leen s« iin- 
^' uale as to meet the sad fate of a dissent liom the 



veil. The author knows, that in general, ourslaveaCs- 
«re better treated than laboring classes in any other 
part of the world. He has maintained it against alL^^ 
comers and goers in the memorable crusade which 
was waged against him and the State in Brown's 

ASBA Rnt nntvithstandinir this is so. thi»r<> mav hi 



mic ucvwwaiwn, woaiQ Qoi tfic O'ommittee do bei- — 
r to amend the law ^ Surely, the character of the !"* 
;?te wiJJ not suffer by preTCtttia|r even one act o£n 
uelty towards a slave I qI 

The Committee stare that they cannot conqurin*^^ 
c. 42, chap. 2, ge 

" «y the Act on834, slaves are prohibited to be ?7 
ught to read or write, under a |>edaUv (iil white 1 
rson may offend) aot ejM^edinrSlOff ffne and sil T 



' This Act grew ont of a feverish state of excite- ^ 
nt produced by the impud/HU meddling of persons P" 

ol the slave States, with 'their peculiar instiui- '*' 
tis. That has. however, subsided, and I trust we ^ » 
f DOW prepared to act the part of wise, humane •^y 
J tearless masters, and that this law, and all of ^o* 
idrcd character, will be repealed. Wlitn we re- ^18 
t, as Chrislidnsr h^U) C4m •»€ jv^ify U, that a dave . of 
M pemtiU^d U> read tfic lilbk? It is in Vain tope 

there IS danger in it. The best slaves in the her 
te, are tho?^ who can and do read the Scriplufe»i.r79 
ain who fs it that teach your slaves to i«ad 1 Ittne, 
lerally is done by the children of the owners. 
Jo would tolerate an indictment against his son ^28 
lan^iw for teaching a favorite stereio readlU* 
•A lmnlo9kt& me as nUhei cowardiy. It seems a«|i__l 
'e were afraid of our slaves. Such a feeliug is .sis 
I'orthy Ufa Carolina master." ^ 

!an It be, M'e ask, that Christians, niiopay thou- ns, 
is to have the BiWe printed aad oircuJated, to 
ead at heme attd abroad, can object to their ^^ 
es reading Oua which is the evidence of the^nd 
\ the truth, and the life? Can it be that Chris- N4 
s, who pay their Tens of Thousands to have'*®'* 
itics, and the inhabiiams of the distant i.sjes of^J^ 
jea, taught to read the Scriptures, iam object to Me 
r slaves reading thei?e same Scriptures at home ? 
mnoi he so, U would he a libel on the very name *^^^ 
christian. We beseech Christians of every sect ho- 
ok to thi??. For ourselves, we have ever main- Jf^ 
sd that slavery was sanctioned by the Bible it- P«* 

On this ground, we may stand securely. Il | ' 
annot reconcile slavery with ihe Bible, where o- 
we gol If the reKgiotrs instruction a€ the 
?, including, of course, his reading of the 
•d of Go<l, be incomjMitible with slavery itself, 
can Christians defend if? No. Let us do 
—our whole duty so far as we may be able, 
eave the consequences, to God. He never yet 
ailed to protect those who act in faith, and i" 
of Him. 

le Acts mc ntioned in Sec. 47, Chap. 3, are ad- 
•d to be dead letters, and yet, the Committee 
: they ought not to be repealed. Most j>trange, 
id, is this logic; 

['he 2d section of the Act of 1600, and theamen- 
y Act of 1803, are treated now, as dead letters. 
fious mctlings of negroes, with only one or 

white persons are peimitted by night as well 
day. They ought to be repealed. They op- 
as a repioa/Ji upon us in the mouths oi our en- 
s, in that we do not ajibrd our .slaves that free », 
tjip oi God, which he demands lor all his peo- ]4 
They, ife ver resorted to, are not for doinggood 
3 graiily haired, malice, cruelty or tyranny, 
was not intended, and ought to have no coun-. 
ice or .sup])ort, in our Statute law." 

w compare the preceding with what is said by 
bmmitlce; then let an honest people decide, 
seems to us, that the Committee should have 
the 28th sec. before they wrote their commen- 
m Sec. 23, of Chap. 3. and they would have 



sary m me i»(i, 
I The Committee have now been fully answerer], 
We believe, eicept in one matter. Whv should not 
the " unskilled," as the Committee are pleased to 
•designate such of the people of the State as happen 
not to be lawyers, or why should not every planter 
or slave-holder be permitted to read the work, and 
decide for themselves 1 Should not the negro law 
be so arranged as to be easily understood by alH 
Such, we know, is the opinion of the people. Let 
every planter, farmer, magi.strate, and citizen buy 
the work, as he may for Fitly cents, and then, if he 
find any thing wrong in it, we .««ay let it be condemn- 
ed; but we hope fellow citizens of Carolina, that 
you will net receive the statements of the Commit- 
tee as correct, until you read, reflect, and judge 
for yourselves. You ail know the author. Judge 
OHfnALL, He Was born am^vn^-yoii, ami i& him- 
self a large slave-holdef. = He has lived among you 
more than 50 years— has served you in almt»st cveiy 
department of Military and Civil hfe, for more than 
30 years. How ably and faithfully he has served 
you, all know. You value every thing that comes 
from his pen, for you know it is the dictate of an 
honest, fe&rless, and patriotic heart. Knowing all 
this, we believe that you will examine the work, 
notwithstanding the hasty, and no doubt, honest ex- 
^ position of young legislators who have run tilt, anr* 
broken their lance against a sort of wind-mill, iLv/ 
ij the creation of their own over-cxciled, and it r A' 
i be, prejudiced imaginations. ./' 

, Jl 
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Judge O'Neali's Digest Again; 

The Temperance Advocate of Thursday last, 
contained a labored article of three columns in 
for length, devoted to an attempted vindication of ^ 
18 the principles set fbrth in this Digest, whkh, in I 
our bumble judgment, seals the verdict of its » 
condemnation— for if our citizens are prepared 
to adopt euch views, Ihe Institution must soon 
eone to an end. 

The argument to which we refer is written 
in a very temperate spirit, and for one who is 
**not profession oily a lawyer," our friend of the 
Advocate has displayed eonaiderabie legal lore, 
and no little acquaintance with ipecia! plead- [ 
ing— but has failed most signally in defending 
. his distinguished client from "the wrong and 
18< Injury complaioe<l of;" on the contrary has 
' furnished additional proof to sustain the allega- 
tions already made againiit the tendency of the 
IMiblication he so v^ealously defends. 

With respect to the personal matters mixed 
up with thi« discusnion, we would only remark, 
that we must entirely waive their consideration, 
n» not connected with the main point at usiie. 
It matters not in the settlement of this vrave 



18 



181 



18: 



oi^ynot be »'r clcverydtong ««i," «' t«»e ^ 

JuUtea pef-catcd old one. •-•»«> ^^y**^*'- LfeSl 

tiunUts foreign and doinertic for hit judicial Ue- ^^^ PJ 

ci8ion#-theiie topics are totally irrelevant to the,^^^^^^^ 

paint at iMue. which i», were the Judiciary Com- 0, ^^i 

mUtte righi or wrong in deciding^is Digest tobe \%% 

ail ulijeauma6Ub,H>k ? that it the queation which rtspWtt 

niu-t be decided upon the internal evidence pre-^.t artis 

M nte^ by the book iUelf, and which we propoac-e eapaU 

briefly to di-cuas as soon as time and space ""^^^^^ 

afforded us for so doing. ^ Englisl 

Having expressed our concurrence in Vhepyj,nau] 

views of the Committee upon the first imprea- j VII] 

pion, whir h a more careful and thoroygh ex- 1 183 

aminutiuB has only strengthened, we feel bound es, ^« 

to give attcrance to our honest conviction^ re- ]^'^ 

gardless of the consequences. Of the motives |^ ^^ 

of Judge O'Nkall, we have expressed aiHi en- ^^ ^^ 

terlain ao s«»iipiBion j but th« greatest harm is igig^i 

otvndonc with the besi possible «»«»*«»; ^^JJ 1 

ind his philanthropy in this hislMCe mttj ttt ^^^^ 

)roducUve of untold evils, if the eir^olation of 

his book is 1^ produce upon all, the effects 

vhich it has wrought upon our neighbor, who 

,ot only justifies but commends 8«gg«stio»s 

rhich wi»«id put the Wack on a footing of |icr- 

jct «qaality with the white race. 
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feebkvesa oi UBderatamiing or want of i^oof> ,|o ^lel 
we must rest wider the imputation of having ^,1^^ 
done injustice to the Digest and its author—but .. igso 



if, on the other hand, we can firom the book it- 



sdwith 



self furnish the evidence which will sustain our mtem< 
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^^__ iiiing, 

Sieving all steps which would introduce li^^riMl 

mch a policy to be equally fatal to (he happi- Uel and 

ness and well-being of both races, we feel it kiposed 

L>«r duty solemnly to protest against any and rtrtUUy 

ivery attempt to take the initiative towards 1/99 

hem, and therefore warned the public «8»*°** 'jpUcwT 

Jie adopliMi of /I bopk which would P»o'«,ig. 4to! 

" nudganuUioii legal! 1825 

5 We did not desire to discuss the doctrines tate and 

jntained in this book, for we had hoped that he Re- 

* repudiatioa by the Judiciary committe^^ and(/»/fe to 

ihe sober second- thought of iU author,' would »• 17^ 

have withdrawn it from the public view ; ^"^^^gg^j^ 

when it is pressed upon the public, no cry of^^p^^ 

perseciUion can be raised if stern and impartial jg^Q 

justiee is meted out to it. illinos 

We therefore reiterate our warning in rela-73 vety 

tion to this Digest, as a dangerous book, Amleautiful 

alculated to do injury by doctrines dangerous^^^w* 

|5 our peace and safety, whether true or false. JT^ fj 

V^ell said the sage statesman, "I may have my * jg^g 

[and full of Truth, and yet think proper only ^^1^ ^ 

open my little finger"— the truth is not to beg^ come 

discreetly promulgated in all places andat||^^„ ^ 

J ll times, and existing evils are often aggrava- -i«^ Jtrfy 

S ll rather than remedied, by suggesUng instead 

d I amending them. 

^ kf, therefore, every word Iq this compilation 
s the law of the land, the impropriety of iU 



last and strongest objection, then must that 
community be wanting in common courage, 
common aensjS and common honesty, that will 
permit itself to be coaxed, cajoled, or brow- 1^"^ 
beaten from its own convictions of propriety rattato 
and right. 

The best and wisest atien are fallible, and 
their errors are even more fatal in their conse- 
queaeea than those of more obscur% men, 
whose opinions do not carry the same weight 
with them. It is a task of 00 little peril to im- 
peach the legal lore and challenge the correct- 
ness of •fMioDs solemnly promolgated in all 
due fiMB by one high in public atation and 
fNibllc eonlMeiice^-but for so doing, " the truth 
must be our warrant ;" for 

"They are slaves who will not choose 

Hatred scoffing uid abuse. 

Rather than in silence shrink 

From the truih they needs must think." 
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\ blication wouW not be lessened in our eyes- 
convinced as we are that it is a treatise 
n, instead of a digest of these laws, in 
,ch very erroneous views are promulgated, 
« the authority of so respectable a name 
not make us digest so unpalatable a dose of 
!gal Hermenetics." 

e object then to the Digest on three grounds 
(tly. Because it is not a Digest; ^ 
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\y. Because some of the doctrines which it r. 1836 
V)rth are contrary to the settled policy of this ♦'"^y of 
I L and of aU the Southern States. ^^^^^ 

(y. Beeaaae the diwearinatlon of such doc ^^'^^ 
s, eveo If sanctioned by jodiekil decuions, 
lA u^ ^kiikAvSAtM lA nvivAtA BAffttv. and dan- 



portrait, 1732— together 3 vol8.-8vo. V- «">r. I2e 6d 

206 DE FOE'S life and Adventures of Duncan Camp- 
bell (an extraordinary personage), portrait, 8vo. ca{f, 
48 6d . 1720 

207 DE FOE'S Religious Courtship, bemg Historical 
Discourses on the Necessity of Marrying Religious 
Husbands and Wives, 8vo. bound calf extra, fine copy, 
U ^d . 1734 

208 DE LA BECHE'S How to Observe : Geology> 
with 138 woodcuts, post 8vo. Ids. 4s 61I 1836 

209 DE L'ISLE (F.) A Legendarie, containing an 
ample Discourse of the life and Behaviour of the 
Cardinal of Lorraine and his Brethren, soiled copy, 
8vo. hay morocco, neat, scarce, 4s 6<i 1577 

210 DIARY of the Timbs of Cha&lbs II. by the 
Hon. Henry Sidney, indnding his Correspondence 
with the Countess of Sunderland, and other dis- 
tinguished Persons at the English Court ; with Letters 
illustrative of the Times of James II. and William 
III. edited with Notes by R. W. Blencowe, portraits 
and autographs, 2 vols. 8vo. cloth, 7s 6d (pub. at 
£l. 8s) . 1843 

211 DIBDIN'S (Dr. T. F.) Library Compsnion, or 
the Younr Man's Guide and the Old Man's Comfort 
in the Choice of a Library, thick 8vo. bds, 12s — 
Another copy, 2 vols, caff gilt, marbled edges, very 
neat, 16s 1824 

212 DIBDIN'S (Dr.) Sunday Library, or the Protes- 
tant's Manual for the Sabbath Day, being a Selection 
of Sermons from Eminent Divines of the Church of 
England, j^orfrot^, 6 vols. 12mo. cloth, 18t (pub. at 
£l. 10s) . 1832 

213 DICTIONARY of Greek and Roman Antiquities, 
edited by W. Smith, LL.D. numerous fine engravings 
on wood, thick 8vo. cloth, £\, 8s 1842 

214 DICTIONARY of Greek and Roman Biography 
and Mythology, edited by W. Smith, LL.D. numerous 
engravings on wood, 2 thick vols. 8vo. (A-NYX) 
cloth, £2, Us 6d (pub. at £4. As) 1844 

215 DIDEROT et D'ALEBCBERT, ENCTCLOPXDim, 
on Dictionnaire Raisonnd des Sciences, des Arts, et 
des Metiers, 36 thick V0U4 of Text in 8vo. and 3 vols, 
of Plates in 4to. — ^together 39 vols, bound in caff gilt, 
neat and untform, £^ 15s 1781 

This is the celebrated EncydopMfe, projected by Diderot and 
lyAlembert, which had 10 vast an ingnSDce on the pnbHe mind 
towards the oondusion of the eig Meeath etntory. Coadorcet 
thus eulogises the Diaamn PriUmimaima D^Alembert :— " It 
Is distinguished for the display of a vast extent of knowledge ; a 
stjle, clear, noble, and energetle, with an the seriousness wliich 
the subject deiaands» and all the ease sad point which tt admits. 
It is altogether a composition which not mors than two or three 
individusis in an age are able to produce." 



216 DICTYS Cretensifi et Dares Phrygius, nee non 
Isctnius, cum Notis Yarionim et Peiizonii> figuris 
exomavit Smids, 4to. calf neat t ^ 6<? Amst, 1702 

217 D'ISRAELrS Curiosities of Literature, twelfth 
editton, complete in one handsome vol. royal 8vo. 
portrait and vignette^ cloth, lis Moofon, 1841 

218 D'ISRAELrS Miscellanies of Literature, com- 
prising Literary Miscellanies, Quarrels of Authors, 
Calamities of Authors, Character of James I. and the 
Literary Character, complete in one handsome vol. 
royal8vo. vignette f cloth, IZe 1840 

219 D'ISRAELI'S Ameiuties of Literature^ consisting 
of Sketches and Characters of English Literature, 
3 Tols. 'Svo. cloth, 18« (pu\. at £l. IQi) 1841 

220 DODD'S Beauties of SJiakspeare, new edition, 
18mo. new cloth, 28 \ Moxm, 1846 

221 DOINGS IN LONDON k or Day and Night 
Scenes of Frauds, Frolics, Manners, and Depravities 
of the Metropolis, with thirtp'thkee engravings from 
Cruikehank, tenth edition qf tl^ie most humorous 
work, thick 8vo. cloth, 4s 6d \ 1843 

222 DRAKE'S (Nathan) Shakspeare ^d his Times, 
and a History of the Manners, Custom^; &c. of the 
Elizabethan Era> 2 vols. 4to.Jineportrait,\half bound, 
calfgUt,new,£l,bs . \ 1817 

Ai masterly production, the publication of which^il form 
an epoch in the Shaksperian histtiry of the country. v^ 

223 DRAKE— Barrow's (J.) Life, Voyages, an^ Ex- 
ploits of Admiral.Sir Francis Drake, with num^us 
Original Letters, /ac^tmtVe, 8vo. cloth, bs 6d 18(42 

224 DRAWING BOOK, containing 24 oblong foX^ 
sheets of Groups of Animals, executed in the f|rs\ 
style of Lithographic Art, drawn from Nature b/'W.^ 
Barraud and T. Fairland, 9* 6d (pub. at 21«.) 1842 

The aboTe is a superior Drawing Book on a large ncale. 

225 DRAWINGS OF SHELLS— Twelve^<}roups of 
beautifdl Shells, finely executed in Colours on Rice 
Paper, sm. 4to. 10« 6d 

226 DRAYTON'S (Michael) Complm^ Works, con- 
taining Poly-Olbion; the Battle tft Agincourt; the 
Barons' Wars; England's Helical Epistles; the 
Miseries of Q. Margaret ; Ny^f^hidia, or the Court 
of Fairy, &c. vignettes, fo\io,/alf, £l.lOs 1748 

227 DRAYTON'S Poly-OlbJ^, or a Chorographical 
Description of Great Bnitlain^ digested in a Poem, 
with fine frontispiece, I a full-length portrait of 
Prince Henry tilting, mgraved by Hole, and nume- 
rous maps, slightly stained, folio, ca^fneat, 12« 1613 

** A wonderAil work, exhibiting at once the learning of an 
historian, an antiquary, a naturalist, and a geographer ; and 
embellished by the imagination of a poet."— £/2i«. 

228 DRUMMOND'S (of Hawthomden) Works, j»or- 
trait, folio, calf neat, 1 4* Edin. 1711 

'* Ben Jonson is said to have so admired the genins of this 
* Scotian Petrarch,* that he travelled on foot to Scotland, out of 
love and respect for him.'* 

229 DUFIEF'S Nature Displayed in her Mode of 
teaching Language to Man; adapted to The 
Fbencb, ninth edition qf a most valuable work, 
2 vols. 8vo. ^. qf. neat, Ss 1828 

230 DUNLAP'S Memoirs of George Fred. Cooke, 
late of the Theatre Royal, Covent Garden, including 
original Anecdotes of his Theatrical Contemporaries, 
&c. portraU, 2 vols. 8vo. calf gilt, 4» 6rf 1813 

231 DURFEY'S (Tom) CoUin's Walk through London 
and Westminster, a Poem in Burlesque, post 8vo. 
calf, Zs ^d . 1690 

232 DUPIN (Baron) Discours surl'Industrie de Com. 
merce, &c. 2 vols. 2s 6d . Par. 1825 

233 EDINBURGH REVIEW: a complete set to 
1847, 8o vols, neatly Itf, bound, with Index, £11. 18« 

1802-47 
O. W. has constantly on sale a large quantity of odd Parts to 
complete sets, very reasonable. 

233*EDINBURGH REVIEW from the Commence- 
ment in 1802 to 1832, with General Index, 52 vols. 
Svo. half calf, ^^* ond uniform, £4. As 1802-32 

234 EDINBURGH REVIEW, Selections from the, 
comprising the hest Articles in that Journal, from its 
Commencement to the present Time, ¥dth explanatory 
Notes by Maurice Cross, 4 thick vols. Svo. bds. 
scarce, €l. 8« . 1833 



235 EDMONDSON'S Baronagium Genealogicum, or 
Pedigrees of English Peers above 400 fine large 
plates qfArms and engraved Pedigrees, larcIe paper, 
5 vols, imperial folio, calf gilt, £b. bs 1764 

A work of infinite labour. The plates of Arms are very 
well executed, and some are engraved by Bartolozzi. Matty of 
the large quartered cats were presentation plates, contributed by 
tile Peers at their own expense. 

235*EGLINTON TOURNAMENT, a series qf 22 
large and fine lithographic tinted drawings, repre- 
senting the most remarkable features in this splendid 
pageant, including many portraits qf distinguished 
persons, with letterpress/ deecHptions, folio, half 
morocco, £l, bs . / . 1843 

236 EGYPT AND THE PYRAMIDS. — Colonel 
Vyse's Great Work on the Pyramids of Gizeh, con- 
taining a detailedk'^ account of his extraordinary 
Operations and ifiscoveries on the opening of these 
interesting Monuments of Antiquity, with an account 
of his Voyag^'into Upper Egypt ; to which is added 
an Append^, by J. S. Perring, Esq. (the Engineer) 
on the Py^mids at Abou Roash, tiie Fayoum, &c. 
&c. 3 V9IB. imp. 8vo. with one hundred and twenty - 

five plktes, lithographed by Haghe, cloth bds. 
£\. t»8 (pub. at £i. 4*) . 1840-2 

237 JgLIZABETH, or the Exiles of Siberia, Sharpens 
b/autiful edition, with fine plates by Westall, 12 mo. 

/naif extra, 4» . 1817 

238 ELLIOTT'S (C. B.) Travels in Austria, Russia, 
and Turkey, map and frontispiece, 2 vols. 8vo. 
cloth, %8U . 1838 

239 ELSAM'S Essay on Rural Architecture, to which 
are added Rural Retreats and Villas in the Gothic, 

V Castle, Roman, and Grecian Styles, &c. 31 plates, 
\royal 4to. bds. Is 6rf . 1803 

24\) EMBLEMS— -Vienii (Othonis) Emblemata sive 
^mbola a Principibus, Viris Ecclesiasticis, ac Mili- 
taribus, aliis usurpanda, numerous woodcuts, very 
beautifully engraved, sm. 4to. hf. morocco, gt. edges, 
Is 64 . Brux. 1624 

241 EMBLEMS— Vwnii (Othonis) Emblemata Hora- 
tiana, ]ip4 plates, fine impressions, Brux. 1683 — St. 
Clara (F. A. k) Sterben und Erben, 41 fine en- 
gravings) brilliant impressions, Amst. 1702 — 2 vols, 
in 1, 4to. 10* 6rf . 1683-'i702 

242 ENCYCtOPJSDIA BRITANNICA. The last 
edition, greatly improved, edited by Professor Napier, 
illustrated by several hundred engravings, 21 vols. 
4to. whole bound calf, marbled edges, only 26 guineas, 

1842 
A fine and very cheap set— published at 36 guineas in parts. 

243 ENCYCLOPiEDIA BRITANNICA, or a Die 
tionary of Arts, Sciences, and Miscellaneous Litera- 
ture, /ovrM edition, with nearly 600 copper-plate 
engravings, all whole bound russia, in excellent con- 
dition, onlj £6. lOs . 1810 

244 ENCYCLOPEDIA— The London Encyclopaedia, 
or Universal Dictionary of Science and Literature, 
" edited by the original Editor of the Encyclopaedia 
Metropolitana," upwards of \000 engravings, 22 vols, 
imperial 8vo. haffcaff, very neat, £A. \bs 1829 
A very fine set of books in a portable form, neatly bound. 

245 ENGLAND and Wales Delineated, historical, 
entertaining and commercial, alphabetically arranged. 
By Thomas Dugdale, Antiquarian, embellished with 
upwards (2/*250 well-executed engravings, and a set 
qf County Maps, 10 vols. 8vo. complete: cloth, 
£l. bs (pub. at £3. 5*) . 1840 

246 ENGRAVINGS after the best Pictures of the 
Great Masters, with Descriptions, imp. folio, con- 
taining 20 fine Prints, from Pictures by Rubens, 
Claude, Murillo, Wouvermans, Wilkie, Sfc. engraved 
in the first style of Art, half ^ound morocco, gilt 
leaves and cloth sides, (a very splendid work), 
£2. 15* (pub. at i:10. 10») . 1844 

247 ERASMI et Melancthonis Epistole, quibus ad- 
jiciuntur Thomee Mori et Lud^ Vivis Epistolse, 
3 vols. foUo, \f. qf. 16« Land. 1642 
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